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No. 1226

ONITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

Dana W. Brown, as Assignee of, and as Party Substituted

for. The Mannheim Assurance Company, The Imperial

Marine Insurance Company of Tokio, The Austrian

Phoenix Royal Imperial Privileged Insurance Company
of Vienna, The Associated Insurance Companies,
Limited, The Wilhelma of Madgeburg General
Insurance Company, The Western Insurance Company
of Toronto, The Maritime Insurance Company,
Limited, of Liverpool, The Hamburg Underwriters,

The Yang Tsze Insurance Association, Limited, The
Straits Marine Insurance Company,

Appellant,

vs.

The Merchants' Marine Insurance Company, Limited,

F. W. Martin, M. Buller, R. Williamson, W. Mjlburn,

A. E. Burr, E. H. Banks, C. V. E. Laurie, A. Bil-

brough, W. H. Anderson, Cecil E. Laurie and A. W.
Bilbrough, Puget Sound and Alaska Steamship Com-
pany and The Steamship "Glenogle,"

Appellees.

APOSTLES ON APPEAL.

Upon Appeal from the United States District

Court for the Western District

of Washington.

Tks riUMK Bk<m. Ca. Pkiitt, iOA Suinai •>., a. V.
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United States Circuit Court of Appeals, Niuth Circuit.

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,
Libelant, Oross-respondent and Appellee,

vs.

Steamship '^GLENOGLE,"
Claimant, Ctoss-libelant and Appellee,

DANA W. BROWN, as Assignee of, and Substituted

for, THE MANNHEIM ASSURANCE COM-
PANY, THE IMPERIAL MARINE INSUR-

ANCE COMPANY OF TOKIO, THE AUSTRIAN
PHOENIX ROYAL IMPERIAL PRIVILEGED
INSURANCE COMPANY OF VIENNA, THE
ASSOCIATED INSURANCE COMPANIES,
LTD., THE WILHELMA OF MADGEBURG
GENERAL INSURANCE COMPANY, THE
WESTERN INSURANCE COMPANY OF TOR-

ONTO, THE MARITIME INSURANCE COM-
PANY, LTD., OF LIVERPOOL, THE HAM-
BURG UNDERWRITERS, THE YANG TSZE
INSURANCE ASSOCIATION, LTD., THE
STRAITS MARINE INSURANCE COMPANY,
Interveners,

Appellant,

and

THE MERCHANTS' MARINE INSURANCE COM-
PANY, LTD., F. W. MARTIN, M. BULLER, R.

WILLIAMSON, W. MILBURN, A. E. BURR, E.

H. BANKS, C. V. E. LAURIE, A. BILBROUGH,
W. H. ANDERSON, CECIL E. LAURIE and A.

W. BILBROUGH,

Interveners and Appellees.
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Petition for Printing Certain Parts of Record.

Comes now Dana W. Brown, as assignee of, and the

party substituted for, The Mannheim Assurance Oom-

panr. The Imperial Marine Insurance Company of Tokio,

and Austrian Phoenix Koyal Imperial Priyileged Insur-

ance Comijany of Vienna, The Associated Insurance

Companies, Ltd., The Wilhelma of Madgeburg General

Insurance Company, The Western Insurance Company

of Toronto, The Maritime Insurance Company, Ltd., of

Liverpool. The Hamburg Underwriters, The Yang Tsze

Insuran<"e Association, Ltd., The Straits Marine Insur-

ance Company, Interveners, and petitions the honorable

justices of the Circuit Court of Appeals, Ninth Circuit,

and alleges as follows, to wit:

1. That your petitioner has appealed from a certain

decree and opinion in the aboye-entitled cause, which

decree and opinion was made and entered by the United

States District Court for the District of Washington,

Western Diyision, on the 14th day of September, 1904,

whereby was awarded to be paid to B. S. Grosscup, Esq.,

acting as proctor for the interyening petitioners, The

Merchants' Marine Insurance Company, Ltd., F. W.

Martin, M. Buller, R. Williamson, W. Milburn, A. E.

Burr, E. H. Banks, C. V. E. Laurie, A. Bilbrough, W. H.

Anderson, Cecil E. Laurie and A. W. Bilbrough, the sum

of four thousand one hundred thirty-two and 97-100 dol-

lars (f4,132.97), the said sum being all the funds in the

registry of the said United States District Court for the



The Merchants^ Marine /».<?, Co., Ltff., rt ah 8

District of Washington, Western Division, snbject to

distribntion in the above-entitled cause.

2. That the transcript forwarded by tlie clerk of said

United States District Court for the District of Wash-

ington, Western Division, contains many papers not

essential to the determination of the question involved

in this appeal from said decree and opinion, so rendered

as aforesaid on the 14th day of September, 1904.

3. That the proctor for said The Merchants' Marine

Insurance Compan^^, Ltd., F. W. Martin, M. Buller, R.

Williamson, W. Milburn, A. E. Burr, E. H. Banks, C.

V. E. Laurie, A. Bilbrough, W. H. Anderson, Cecil E.

Laurie and A. W. Bilbrough, interveners and appellees,

to wit, B. S. Grosscup, Esq., has withdrawn his appear-

ance as proctor for said parties and refuses to sign any

stipulation as to what papers are essential or should

be printed in said record, and refuses to agree by a writ-

ten stipulation as required by Admiralty Rule 52, para-

graph 3, as to what papers may be omitted from the

printed record, on the ground that he is no longer a

proctor representing any of the parties in the above-

entitled cause.

4. That the following papers are the only necessary

and essential papers to the determination of this ap-

peal from said decree and opinion, and at the pages of

the transcript as follows, to wit:

Amended libel 25

Answer of Maritime Insurance Co. et al. to Inter-

vention 1167

Assignment of errors 1207
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Acceptance of service of notice of appeal 1215

Affidavit of service of papers on appeal 1217

Bond on appeal of Dana W. Brown 1196

Decree 1132

Decree on award of arbitrator 1153

Intervention of English Underwriters 1165

Notice of filing appeal bond of Dana W. Brown. . . .1199

Notice of substitution of Dana W. Brown as Inter-

vener 1202

Notice of withdrawal of appearance of Williams,

Wood & Linthicum 1202

Notice of withdrawal of appearance of B. S. Gross-

cup 1209

Opinion on the merits 1116

Order allowing English Underwriters to intervene. 1162

Order directing distribution of Mannheim Assur-

ance Oo 1176

Order directing distribution of St. Paul F. & M. I.

Co. et al 1180

Order directing distribution to Maritime Ins. Co.

and Western Assurance Co 1188

Order directing distribution to Merchants' Marine

Ins. Oo. et al 1190

Order substituting Dana W. Brown as Intervener. .1203

Order directing original exhibits to be sent up 1221

Petition for appeal of Dana W. Brown, Assignee. . .1192

Petition of Dana W. Brown to be substituted for

interveners 1211

Wherefore this petitioner respectfully prays that

your Honorable Court enter an order in the above-en-
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titled cause, on this appeal, directing that the papers

hereinbefore set forth be the only papers printed by the

clerk of this Court as a record on appeal in said cause,

and that all other papers be omitted from said printed

record unless it shall hereinafter appear that further

papers are essential and material papers and pleadings

for this appeal.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for Assignee and Appellant, Dana W. Brown.

State of Washington,
^

yss.
County of King. J

D. B. Trefethen, being first duly sworn, on oath, de-

poses and says as follows: That he is one of the attor-

neys for Dana W. Brown, appellant; that he has read

the foregoing petition, knows the contents thereof and

believes the same to be true.

D. B. TREFETHEN.

Subscribed and sworn to before me this 21st day of

July, 1905.

Notary Public in and for the State of Washington, Re-

siding at Seattle.

[Endorsed]: No. 1226. In the United States Circuit

Court of Appeals, Ninth Circuit. Puget Sound and

Alaska Steamship Company, Libelant, Cross-respondent

and Appellee vs. Steamship "Glenogle," Claimant,
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Cross-libelant and Appellee. Dana W. Brown, as As-

signee of, and Substituted for, The Mannheim Assur-

ance Company, et al., Interveners, Appellant. Petition

In Re Printing Record. Ira Bronson and D. B. Tre-

fethen. Attorneys for Dana W. Brown, Appellant.

Filed July 29, 1905. F. D. Monckton, Clerk.

United States Circuit Court of Appeals, Ninth Circuit.

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant, Cross-respondent and Appellee,

vs.

Steamship "GLENOGLE,"

Claimant, Cross-libelant and Appellee,

DANA W. BROWN, as Assignee of, and Substituted

for, THE MANNHEIM ASSURANCE COM-

PANY, THE IMPERIAL MARINE INSUR-

ANCE COMPANY OF TOKIO, THE AUSTRIAN
PHOENIX ROYAL IMPERIAL PRIVILEGED

INSURANCE COMPANY OF VIENNA, THE
ASSOCIATED INSURANCE COMPANIES,

LTD., THE WILHELMA OF MADGEBURG
GENERAL INSURANCE COMPANY, THE
WESTERN INSURANCE COMPANY OF TOR-

ONTO, THE MARITIME INSURANCE COM-

PANY, LTD., OF LIVERPOOL, THE HAM-
BURG UNDERWRITERS, THE YANG TSZE

INSURANCE ASSOCIATION, LTD., THE
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STRAITS MARINE INSURANCE COMPANY,

Interveners,

Appellant,

and

THE MERCHANTS' MARINE INSURANCE COM-

PANY, LTD., F. W. MARTIN, M. BULLER, R.

WILLIAMSON, W. MILBURN, A. E. BURR, E.

H. BANKS, C. V. E. LAURIE, A. BILBROUGH,

W. H. ANDERSON, CECIL E. LAURIE and A.

W. BILBROUGH,

Interveners and Appellees.

Order for Printing Record.

This cause having come on to be heard on this 25th

day of July, 1905, upon the petition of Dana W. Brown,

appellant, that certain papers be included in the printed

record on appeal in this said cause, and the matter hav-

ing been duly considered by this Court

—

Now, therefore, it is ordered and directed that those

certain papers be included in the printed record on ap-

peal in this cause, as follows, to wit:

Amended libel 25

Answer of Maritime Insurance Co. et al. to inter-

vention 1167

Assignment of errors 1207

Acceptance of service of notice of appeal 1215

Affidavit of service of papers on appeal 1217

Bond on appeal of Dana W. Brown 1196

Decree 1132

Decree on award of arbitrator 1153
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Intervention of English Underwriters 1163

Notice of filing appeal bond of Dana W. Brown. . .1199

Notice of substitution of Dana W. Brown as inter-

vener 1202

Notice of withdrawal of appearance of Williams,

^Yood & Linthicum 1202

Notice of withdrawal of appearance of B. S. Gross-

cup 1209

Opinion on the merits 1116

Order allowing English Underwriters to intervene. 1162

Order directing distribution to Mannheim Assur-

ance Co 1176

Ordering directing distribution to St. Paul F. & M.

I. Co. et al 1180

Order directing distribution to Maritime Ins. Co.

and Western Assurance Co 1188

Order directing distribution to Merchants' Marine

Ins. Co. et al 1190

Order substituting Dana W. Brown as intervener. .1203

Order directing original exhibits to be sent up 1221

Petition for appeal of Dana W. Brown, Assignee . . . 1192

Petition of Dana W. Brown to be substituted for

intervener 1211

Dated at Portland, State of Oregon, this 25th day of

July, 1905.

WM. B. GILBERT,

Circuit Judge.

[Endorsed] : No. 1226. In the United States Circuit

Court of Appeals, Ninth Circuit. Puget Sound and
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Alaska Steamship Company, Libelant, Oross-respondent

and Appellee, vs. Steamship "Glenogle," Claimant,

Cross-libelant and Appellee. Dana W. Brown, as As-

signee of, and Snbstituted for. The Mannheim Assur-

ance Company et al.. Interveners, Appellant. Order

for Printing- Record. Ira Bronson and D. B. Trefetheu,

Attorneys for Dana W. Brown, Appellant. Piled July

29, 1905. F. D. Monckton, Clerk.

In the District Conrt of the United States^ for the District of

Washington.

IN ADMIRALTY.

PUGET SOUND AND ALASKA
STEAMSHIP COMPANY (a Cor.

poration).

Libelant,

vs. 1

The Steamship "GLENOGLE." /

Amended Libel.

To the Honorable C. H. HANFORD, Judge of the Dis-

trict Court of the United States in and for the Dis-

trict of Washington:

The amended libel of Puget Sound and Alaska Steam-

ship Company, owner of the steamship "City of Kings-

ton," for itself and all others entitled, against the

Steamship "Glenogle," her tackle, apparel, furniture

and cargo, and all persons interested therein, in a cause

civil and maritime, alleges as follows:
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1. The Piiget Sound and Alaska Steamship Company

is a corporation duly and legally incorporated and do-

ing- business under the laws of the State of Washington,

and was at all times hereinafter mentioned the owner

of that certain steamship named "City of Kingston,"

registered under the laws of the United States in the

custom house in and for the Puget Sound District at

Port Townsend, Washington.

2, On the evening of April 22d, 1899, said steamship

"City of Kingston" cleared at the port of Victoria, and

was proceeding on her way to the port of Tacoma, and

on the morning of April 23d, 1899, about daylight, was

entering the said port of Tacoma, in the State of Wash-

ington. When about three miles from her landing in

said port of Tacoma a heavy bank of fog intervened

between said steamship the "City of Kingston" and

said landing, completely obscuring everything in front

in that arm of the Pacific Ocean known as "Commence-

ment Bay," a branch and portion of Puget Sound. Said

"City of Kingston" gave warning of her position by

sounding a whistle, slowed her speed and otherwise gave

notice of her presence in said fog. The steamship

"Glenogle" was made aware of the presence of said

steamship "City of Kingston" in said fog, but, in dis-

regard thereof, and without sounding any passing sig-

nals and without lowering her speed, and without wait-

ing to discover the position and situation of said "City

of Kingston," and in total disregard of the rules and

laws of navigation in force in the waters of the United
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States, proceeded into said fog at a rapid rate of speed,

and completely disregarded the signals of the said

steamship "City of Kingston." The said steamship

"Glenogle" was not properly and suitably equipped

with a whistle which would indicate her presence and

course while under way.

On account of the negligence of the said steamship

"Glenogle" in entering said fog before she had dis-

covered the location of said steamship "City of Kings-

ton," on account of the negligent speed at which the

said "Glenogle" was running, on account of the failure

of said steamship "Glenogle" to sound proper alarms

and signal whistles from which her position could be

determined by the steamship "City of Kingston" and

her course determined by said steamship "City of Kings-

ton," and by reason of her total disregard of the rules

and laws of navigation in force in the waters of the

United States, and without any fault or negligence on

the part of the steamship "City of Kingston," the steam-

ship "Glenogle" came into violent collision with the

steamship "City of Kingston," crushing the hull of said

steamship "City of Kingston," so that said hull quickly

filled up with water, and said steamship, together with

her machinery, cargo, apparel, and furniture, quickly

sank, and became and is a total loss.

3. The said steamship "City of Kingston," her

tackle, apparel, machinery and furniture, were of the

value immediately before the time of said collision of
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one hundred and forty thousand dollars (^140,000.00),

lawful money of the United States.

The cargo of said steamship "City of Kingston," in-

cludinjT coin, money, freip^ht, express and other p:oods

on board, and includincr the personal wearing apparel

of passengers and officers on board, was the value of

seven thousand five hundred dollars (f7,500.00).

All of which is a total loss; and the libelant has been

damaged by reason of said collision by said steamship

"Glenogle" in the sum of one hundred forty-seven thou-

sand five hundred dollars (|147,500.00).

Wherefore the libelant prays:

That process in due form of law according to the

course of this Honorable Court in cases of admiralty

and maritime jurisdiction may issue against the said

steamship "Glenogle," her tackle, apparel, furniture

and cargo, and that all persons claiming any interest

therein be cited to appear and answer upon oath all and

singular the matters aforesaid, and that this Honorable

Court will be pleased to decree to libelant fair and

reasonable damages to the amount ot the value

of said ship "City of Kingston,'' to wit, the sum

of one hundred and forty-seven thousand five hun-

dred dollars ($147,500.00), and that the said steam-

ship "Glenogle," her tackle, apparel, furniture and cargo,

may be condemned and sold to pay damages, together
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with tlie< costs, charo'es and expenses, and tluit tlio

libelant may be awarded all snoli relief in tlie premises

as it in law and jnstire is entitled to receive.

PUGET SOUND AND ALASKA STEAMSHIP

COMPANY.
By W. G. PEARCE,

Its Vice-president.

D. J. CROWLEY,

B. S. GROSSCUP,

Proctors.

United States of America, "^

District of Washington.
ss.

W. G. Pearce, being first dnly sworn, on oath deposes

and says: That he is the vice-president of the Puget

Sound and Alaska Steamship Company, a corporation,

libelant herein, and makes this verification for and on

its behalf; that he has read the foregoing libel, knows

the contents thereof, and the same is true, as he verily

believes.

W. G. PEARCE.

Subscribed and sworn to before me this 24th day of

April, A. D. 18^9.

O. H. KNAPP,

Notary Public, Residing at Tacoma, Washington.

[Endorsed] : Filed in the United States District Court.

April 25, 1899. R. M. Hopkins, Clerk. Sam'I D.

Bridges, Deputy.
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United y^tatrs District Court, District of Washington, West-

ern Division.

IN ADMIRALTY.

PUGET SOUND AND ALASKA
STEAMSHIP COMPANY,

Libelant aud Cross-respondent,

vs.
No. 224.

The Steamship ''GLENOGLE."

JAMES McGregor,
Claimant aud Cross-libelant.

Opinion.

(Filed April, 1903.)

Suit iu rem, by the owners of the passenger steam-

boat "City of Kingston," to recover damages for the de-

struction of that vessel by a collision with the steam-

ship "Glenogle," in the liarbor of Tacoma, on the morn-

ing of April 23d, 1899, and cross-libel by the owner of

the "Glenogle," against the libelant, to recover damages

for the injuries to his ship and losses which he sustained

by the collision. Findings and decree that both vessels

were in fault, and that the entire damages be equally

divided. The libelant having sustained the heaviest

loss is awarded a decree for the excess above one-half

of the total loss.

B. S. GROSSCUP, for Libelant.

WILLIAMS, WOOD & LINTHICUM, for Un-

derwriters of the "City of Kingston."

JAMES M. ASHTON, for Cross-libelant.
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HAXFORT), District Judge.—To understand the

niovenieuts of the two vessels and the circumstances

wliich produced the collision, it will be convenient to re-

fer to the annexed map showing- the outline of Tacoma

harbor, the lines along which vessels usually travel in

entering and going out, and the points of the compass.

The stake-light, on Brown's Point, is distant from the

railroad wharf about two miles and a half; the entrance

to the harbor is wide, the water deep, and there are no

stationary obstructions except mooring buoys placed

by authority of the city government of Tacoma at con-

venient places off shore on the Tacoma side, and these

are in use most of the time by vessels having occasion

to tie up during times of detention. The collision hap-

pened at 4:16 A. M. on the morning of April 23d, 1899,

which was about the time of the dawn of day, and it

was a calm, clear morning, with the exception of a low

bank of fog in the middle of the harbor extending east-

erly and westerly across the fairway. The high land on

one side of the bay could be seen from the opposite side

over the bank of fog, but two vessels in the fog were not

visible to each other at a distance exceeding two hun-

dred feet. The usual course of large vessels outward

bound from the railroad wharf is about northwest by

north, magnetic, by the chart, until they get across the

bay within half a mile off shore, when they turn Brown's

Point, and steer a more northerly course, and steamers

coming in from the north habitually run up to within

a quarter of a mile from the shore, a mile or more north-

ward from Brown's Point, and then keep close to the
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shore until opposite the stake-light, on Brown's Point,

and from there they steer a course south southeast, by

the chart, until they reach the vicinity of the buoys,

when they take a course directly in to their berths.

This usual practice of entering the harbor on a course

crossing the track of outward bound vessels has been

long continued, and is well known to all local pilots.

The ''Glenogle" is a large iron steamship 435 feet in

length, 25.35 feet depth of hold, and 45.15 breadth of

beam. Her hailing port is Glasgow, and at the time

she was one of the Northern Pacific line, carrying

freight and passengers between Tacoma and ports

of Japan and China. She was loaded with 4,000

tons of cargo and 1,056 tons of coal for her own

fuel. At 4 o'clock A. M. she started from her

berth at the Railroad Wharf, and maneuvered for

ten minutes to get clear of the dock and pass a ship

moored to one of the buoys. At 4:10 her engines were

started full speed ahead, and she was then on her course

about northwest by north, magnetic, by the chart.

When she had developed a rate of from seven to nine

knots per hour her engines were suddenly reversed in an

effort to avoid the collision. She was approaching the

bank of fog in the middle of the harbor when the pres-

ence of the "City of Kingston" was first made known by

a single blast of a steam whistle, which was at once

recognized as the "Kingston's" whistle, and which was

promptly responded to by a single blast of her siren,

and a few seconds later the same signals were repeated

by both vessels. The ''Kingston" was located by her

whistles off the port bow of the ''Glenogle." At the
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time of responding to the first signal from tlie "King-

ston," the "Glenogle" ported her helm, and a few sec-

onds after the second exchange of signals the "Kings-

ton" gave two blasts of her whistle, to which the ^'Glen-

ogle" responded with one blast, and set her helm hard-

a-port, and the "Kingston" immediately repeated her

signal for a starboard passing by two blasts of her

whistle. The "Glenogle" then turned her engines full

speed astern, and sounded an alarm by four blasts, and

at the same time the "Kingston" came into view show-

ing her green light. The two vessels were so near to-

gether at that time that the collision could not be

avoided and tlie bow of the "Glenogle" cut into the

starboard side of the "Kingston" a little forward of her

center.

The "City of Kingston" passed the stake-light on

Brown's Point at 3:57 A. M. She was then 500 or 600

feet off shore, and going at her usual rate of about

twelve and a half miles per hour, which was maintained

until she came to the bank of fog in the middle of the

harbor. After passing Brown's Point, she steered her

usual course across the Bay, heading south southeast

by her compass. When she came to the edge of the fog-

bank she gave one blast of her whistle, and stopped her

engines, but continued ahead by force of her momentum.

The "Glengole's" response to her first signal was dis-

tinctly heard by the "Kingston's" pilot, and being a

siren was recognized as the signal of a large ocean

steamship. The pilot, however, committed an error in

locating the other vessel. To him the siren seemed to

be one or two points off the starboard bow of his vessel,
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and he assumed that it came from a vessel to the west-

Avard of his position, and on a course which would take

her more to the west, whereas the "Glenogle" was then

to the eastward of a line straight with the "Kingston's"

keel, if she was still on her course headed south south-

east. The pilot vras standing on the starboard side of

the pilot-house, and he may have made a simple mistake

in locating the sound. There is no other way to ac-

count for his error, except by assuming as a fact that

he had already turned his vessel three or four points to

the eastward as he would do, to take her in to her berth

after crossing the bay. I believe that the "Kingston"

was swinging on a starboard helm when she gave the

first signal blast of her whistle, which was intended as

a fog signal, and that her pilot has attempted to sup-

press an important fact by not telling when he first

changed his helm to starboard. This theory comports

with the pilot's statement made to the officers of the

"Glenogle" immediately after the collision. The sec-

ond response from the "Glenogle" indicated to him that

the "Kingston" was in danger, and it was his idea to

give more room by going ahead and swinging to port.

He accordingly started ahead full speed, witli his helm

to starboard, and at the same time gave the signal in-

dicating that the "Kingston" was swinging to port.

When the "Glenogle" responded by a single blast, in-

stead of sounding an alarm he repeated the signal for a

starboard passing by two blasts, and signaled to the

engine-room to work the engines ahead to their utmost

capacity. Just as the "Glenogle" gave her four blasts,

she became visible through the fog, showing both her
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green and red lights to the starboard side of the "Kings-

ton." The pilot then faltered in the execution of his

plan, and changed his helm to port, but gave no order

to reverse her engines. The two vessels collided as al-

ready described, and the hull of tlie "Kingston" sank

twenty minutes afterward. Her upper works did not

go down with the hull, but remained afloat, and no lives

were sacrificed.

The "Kingston" was a modern passenger iron steam-

boat, 246 feet in length, and w^as employed on the regu-

lar route making daily round trips between Tacoma

and Victoria, via Seattle and Port Townsend. At the

time of her destruction she was w^orth |140,000, and

except the small amount of wreckage, from which about

12,000.00 was realized, she became a total loss. The

"Glenogle" was damaged by the breaking of her frames

andi injuries to the plates on her port side and by rea-

son of detention for repairs, and necessary incidental

expenses to the amount of |25,870.00.

In behalf of the libelant an effort has been made in

the introduction of evidence and the arguments to

throw the entire blame for the collision upon the "Glen-

ogle," on the ground that she ran into the fog at an ex-

cessive rate of speed, and ported her helm when her

position was to the westw^ard of the "City of Kingston,"

bearing one or two points from the "Kingston's" star-

board bow, thereby changing fi^om a course which would

have given plenty of room for the two vessels to pass

starboard to starboard, to a course crossing the "King-

ston's" path. I fully assent to the proposition that

the "Glenogle," in the few- minutes that she was under



20 Dana W. Brown vs.

vraj with her engines working ahead full speed, had

developed a high rate of speed which was not checked

promptly, as it should have been, when her officers were

apprised that the "Kingston" was ahead in the fog, which

was a serious fault on her part and a contributing cause

of the collision. I am constrained, however, to reject the

contention that an error was committed in porting her

helm and swinging to starboard as she did. In the first

place, she was not to the westward of the "Kingston,"

but tlie two vessels were on crossing courses when they

exchanged signals the first time, and they should have

passed each other, port to port; and in the second place,

the collision would not have been avoided if the "Glen-

ogle'' had held her course, for the reason that the

"Kingston" changed her course, swinging to port be-

fore the two vessels became visible to each other, and

committed the error of attempting' to cross ahead of

the "Glenogle."

On the other hand, the cross-libelant contends that

the "Glenogle" should be exonerated and the entire

blame for the collision placed upon the "City of Kings-

ton," on the ground that the pilot of the latter vessel

Avas mistaken as to his position when the two vessels

commenced signaling to each other, and that the

"Kingston" was' in fault for going ahead ftill speed on

a starboard helm when her officers could not see the

"Glenogle," and did not know the course she was steer-

ing. I fully assent to tlie proposition that the "City of

Kingston" was in fault as above specified in both par-

ticulars, and that these errors on her part were contrib-
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nting causes of the collision. But this does not entitle

ihe "Glenogle" to exemption from responsibility. Un-

der the conditions des'cribed, it was the duty of the

^'Glenogle" to check her speed and wait until she was

sure of being able to pass in safety. The collision

might have been avoided easily if, when the second sig-

nals- were exchanged indicating to both that they were

approaching into dangerous proximity they had both

observed Rule III contained in the 18th Article of the

Rules for Harbors, Rivers and Inland Waters, prescribed

by the Act of Ck)ngress of June 7, 1897, 30 U. S. Compiled

Stat., 1901, p. 2882, and then proceeded cautiously. The

rule reads as follows:

"If, when steam vessels are approaching each other,

either vessel fails to understand the course or intention

of the other, from any cause, the vessel so in doubt shall

immediately signify the same by giving several short

and rapid blasts, not less than four, of the steam whis-

tle."

My conclusion that the pilot of the "City of Kingston''

did not know her position when he signaled by two

blasts from her whistle for a starboard passing and or-

dered her engines to work ahead full speed, is based

upon uncontradicted testimony proving that his first

declaration made to the officers of the "Glenogle" on

her bridge immediately the collision vv'as to the

effect that he supposed the "Kingston" had crossed the

bay and was in the vicinity of the buoys, and that the

"Olenogle" was responding to his signals wliile she was

yet moored to the dock. Considering the fact that he
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was in clear atmosphere when off Brow^n's' Point, and

for a distance of about one mile therefrom, and that it

is only two and a half miles across the bay this error

on his part was inexcusable. I consider, also, that his

management of the "Kingston" in going ahead full

speed on a starboard helm, and persisting in that

course after his two blasts' had been answered by a sin-

gle blast from the "Glenogle," and then in porting the

"Kingston's" helm and not stopping and reversing her

engines when he saw that a collision was inevitable, is'

so obviously faulty that further comment is unneces-

sary.

I deem it proper to make a further explanation of the

facts upon which I base the conclusion that the "Glen-

ogle" was- in fault for running into the fog bank at an

excessive rate of speed. I am obliged to reject the

statements of the captain and pilot with respect to the

speed of the "Glenogle," because by arithmetical cal-

culations it appears to me that their statements with re-

spect to the rate of speed are inconsistent with other

material facts which they have sworn to. By their tes-

timony and the ship's log it is proved that the "Glen-

ogle's" lines were let go, and she commenced to ma-

neuver to get away from the dock at 4 o'clock A. M.,

at which time the tide was commencing to ebb; her en-

gines were working slow or stopped during the first five

minutes, and at 4:05 they were turned ahead at half

speed, and continued working ajhead half speed for the

next five minutes; at 4:10 the ship was headed on her

course, northw^est by north, magnetic, and her engines
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were accelerated to full speed ahead, and continued

working- ahead full speed until 4:13; at 4:12 she ported

her helm; and at 4:12^ her helm was set hard-a-port;

at 4:13, the "Kingston" became visible, showing- her

green light on the port side of the ''(xlenogle," and the

"Glenogie's" engines were instantly reversed, and com-

menced working astern full speed and to their utmost

capacity, and her helm was held hard-a-port; at 4:16

the impact of the collision occuiTed, the "Glenogie" be-

ing then stopped, that is, stationary in the water, with

her engines working full speed astern, the "Kingston"

striking her broadside against the "Glenogie's" bow on

her port side; the place of the collision was distant

from the dock from which the "Glenogle" started one

mile and a quarter, as estimated by the ^'Glen-

ogle's" officers. As soon as possible after the collision,

aud wliile the "Glenogle was in the same place, hex

captain and pilot took cross-bearings from objects

ashore, and based upon their testimony giving- the cross-

bearings, Commander Noel, U. S. X. (Retired), siibse-

quently, as shown by his testimony in the case, located

the place of the collision and calculated the distance

at 6,374 feet in a straight line fi'om a light on the dock

to eastward of the "Glenogle's" berth. In his testi-

mony, the captain of the "Glenogle" estimates the speed

of his ship preceeding the collision as follows: At 4.05

A. H. one knot and a half per hour; a 4:10 not exceed-

ing two knots and a half, and that her maximum rate

at 4:13, vrhen her engines were reversed, was from three

and a half to four knots per hour. On his cros«-exam-
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inatioii, the captain emphasized his testimony to the

effect that he was absolutely sure that 4 o'clock was the

time of starting, that 2:16 was the time of the collision,

that from the time of turning the engines ahead slow to

the time of the collision was eleven minutes, and that

during five of the eleven minutes the' speed of the ship

through the water did not exceed one knot and a half

per hour. The captain's' estimate of speed is supported

by the testimony of the pilot, except that the pilot gives

the maximum rate acquired at the time of reversing the

engines as not exceeding four and a half knots per hour,

and he corroborates the testimony of the captain to the

effect that the engines were reversed three minutes be-

fore the collision occurred, and that the ship had then

come to a full stop, and he gives in minute detail all

movements' of the ship from the time that her lines for-

ward were cast off and she commenced to swing with

the tide, Now, assuming that with the assistance with

the ebb tide and her engines working slow for five

minutes she gained a distance of 2,000 feet from the

light on the dock which is a liberal estimate in her

favor, we may take as a starting point for our calcula-

tions her position at that distance from the light and

the time as 4 :05. Then, with her engines working ahead

half speed, developing a rate not exceeding one and a

half knots per hour, she would have traveled dnring the

next five minutes a distance not exceeding 760 feet,

then, with here engines working ahead full speed for the

next three minutes if she developed a rate of not over

four and a half knots, and if her average speed for the
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three minutes did not exceed three and a half knots per

hour she would have traveled a distance not exceeding

1,065; then from 4:13 to 1:16, with her engines work-

ing astern at their full capacity- and swinging on her

port helm a quick ship as' the "Glenogie" is, should have

come to a full stop without sagging ahead a greater

distance that about her own length, 135 feet. (See

Deposition of Captain Howard Patterson, p. 787.) The

total of these distances! is 4,260 feet, or twelve feet more

than two-thirds of the distance from the light to the

place where the collision occurred, measured in a

straight line, and if allowance be made for curves in

the track w^hieh she actually traiveled, the discrepancy

will be increased. The "Glenogle's" propellor is nine-

teen feet in diameter, this with superior engines, which

presumably she has, gives her great power, and the tes-

timony of Lieut. Ferguson, U. S. X., who timed her,

proves that she is a quick ship -that is to say, she

gathers headway very quickly. His testimony is to

the effect that subsequently to the collision, when the

conditions of tide and weather were the same, and the

"Glenogle" was going out of Tacoma Harbor, loaded so

that her draught was the same as at the time of the

collision, he was on board, and made careful observa-

tions and timed her, using for the purpose a stop-watch;

that she started from the same dock at 4 o'clock A. M.

and consumed fourteen minutes in maneuvering to get

upon her course; that at 4:13, her engines were ordered

ahead at full speed, and at 4:19 she w^as going through

the water at a rate of nine knots an hour. This testi-
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mony proves tlie actual capacity of the ''Glenogle" to

develop a speed of nine knots an honr in six minutes,

and in connection with the established facts- as to the

distance traveled, the sinuosities- of her maneuversi in

getting away from her berth and avoiding obstructions,

and the time she was under way before the collision,

lemoves all doubt as to the dangerously high rate of

speed developed while she was going tovrards the fog

bank and towards the "City of Kingston." I give to the

"Glenogie" the benefit of a liberal estimate of distance

in placing her tw^o thousand feet from the dock light at

4:05. With that distance behind her then, and allowing

seven hundred and seventy-four feet as the distance

which she moved forward in the last three minutes pre-

ceding the collision, she must ]»ave traveled thirty-six

hundred feet in the eight minutes between 4:05 and 4:13,

making an average rate of four and seven-sixteenths'

knots per hour dm'ing that eight minutes, in order to

have arrived at the place of the collision at 4:1G. Her

speed was not unifoiin for any part of the time, she

was going slow at 4:05, and speed was increasing con-

stantly from the time when her engines were turned

ahead at full speed until they were reversed, therefore,

I conclude that she was going at a rate of from seven

to nine knots per hour at 4:13, which was certainly

reckless navigation considering that she was in the fair-

way of a harbor and going into a bank of fog with an-

other steamer ahead of her which could not be seen.

On the question of damages, I find the value of the

"aty of Kingston'' to have been |140,000.00, to which
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should be added loss of freight and claims which the li-

belant has paid for lost baggage and express packages,

amounting in the aggregate to 15,400.00, after cutting

off a few small items which were not sufficiently ex-

plained in the testimony to justify allowance. I con-

sider fl,500.00 a fair estimate of the net value of the

wreckage saved, which being deducted leaves the total

amount of libelant's loss on account of the collision

1143,000.00. The losses sustained by the cross-libelant,

including his ship's charter money during the time of

her detention, cost of repairs, survey, unloading and

storing her cargo, reloading, additional provisions,

extra insiurance premiums and additional pilotage

amount to the total sum of |25,870.00, which will be al-

lowed. Other items of damage were claimed by the

cross-libelant, including a lump sum of |3,500.00 for

commission of agents, lawyers' fees and expenses inci-

dental to this law suit; expenses of forwarding freight

from the terminus of her voyage in Japan to other Ori-

ental ports, 15,000.00; loss of freight expected to have

been earned if the voyage had not been cut short |15,-

000.00; a lump sum of |6,000.00 for sundry disburse-

ments in Oriental ports not itemized nor explained, and

120,000.00 for disorganization of business. Some of the

items in this list are purely speculative. For instamce,

it cannot be taken as a fact that the "Glenogle" would

have earned money by carrying freight between ports

in Japan and China, for the reason that there is no

proof and in the nature of things there could be no

proof, that the '^Glenogle" would not have been delayed
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and; sn&tained loss from other causes if she had con-

tiniied her voyage according- to expectations instead

of turning baclv on her return voyaoe after arriving at

Yokohama, and consequently there is no basis for es-

timating what might have been earned by carrying

freight between the ports mentioned. It may be as-

sumed that the collision and incidental delay caused

the cross-libelant inconvenience to such an extent as

may be fairly characterized as ^'tJiis organization of

business." But his losses from such cause will not be

presumed to have been greater than the loss sustained

by the libelant from disorganization of business inci-

dental to the total distruction of its steamboat, and if

evidence may be dispensed with and a near presumption

be made the basis for awarding damages to one party,

I hold that it would be right to carry the presumption

farther and set off againsi; such claim similar losses to

the other party which may be also presumed from the

nature of the casualty. Lawyers' fees and expenses of

litigation are not recoverable as damages except in

the taxation of cost by the prevailing party. It is my

opinion, also that the item of |5,000.00 for expenses of

forwarding freight from Yokohama to Hong Kong can-

not be fairly classed as a loss incidental to the collision,

for the reason that the "Glenogle" was not prevented

from completing her voyage as originally contemplated,

but was merely delayed, and I have allowed compensa-

tion for delay, to the extent of her chaiter money for

the time of actual detention.
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The aggregate amount of the losses sustained by the

ownei-s of both, vessels as proved and allowed by the

Tourt is f^lfiO.770.00, wliicli beiiiu divided equally makes

the loss to be sustained by each party 184.885.00, and

the difference between the latter amount and the dam-

ages sustained by the libelant is .fi59.015.00, which by

the decree to be entered herein will be awarded to the

libelant, with interest thereon at the rate of 6/{: per

annum from tlie date of filing tJie libel which was April

23d, 1889, and ane-half the usual taxable costs.

C. H. HAXFORD,
Judge.

[Endorsed] : Filed in the United States District Court.

April 10, 1903. K. M. Hopkins, Clerk. Saml. D. Bridges,

Deputy.

In the District Court of the United ^States, District of Wash-

infiton. Western Division.

PUGET SOUND AND ALASKA'
STEAMSHIP COMPANY,

libelant and Gross-respondent,

vs.

The Steamship ''GLENOGLE," JAMES
McGREGOK,

Claimant and Cross-libelant.

Decree.

This cause having been heard on the pleadings and

proofs of the respective parties, and having been argued
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by the respective advocates, and the Court having ren-

dered its decision herein, now on motion of B. S. Gross-

cup, Proctor for libelant and cross-respondent, it is or-

dered and decreed that the libelant and cross-respond-

ent above named recover herein against the claimant

and cross-libelant above named the sum of flftj-nine

thousand and fifteen (159,015.00) dollars, with interest

thereon at the rate of six per cent per annum from, the

23d day of April, 1901, amounting to seven thousand four

hundred sixteen and 19/100 dollars (|7,416.19), and one

half the usual taxable costs, being three hundred thirty-

four and 35/100 dollars (334.35), making in all the sum

of sixty-six thousand seven hundred five and 54/100 dol-

lars (166,705.54); to which judgment and the whole

thereof libelant excepts and particularly excepts to that

portion thereof which allows a recovery against claimant

and cross-libelant in the principal sum of only fifty-nine

thousand and fifteen dollars ($59,015.00), and particu-

larly to that portion which allows interest from the 23d

day of April, 1901, only; and particularly excepts to

that portion which allows one-half only of the usual tax-

able costs. Which exceptions are duly allowed by the

Court.

And it is further ordered, adjudged and decreed that

in pursuance of the Act of Congress passed March 3d,

1847, a summary judgment be and the same is hereby

entered against James McGregor, trading as McGregor-

Gow and Co., principal and the National Surety Com-

pany, surety on their bond given on the discharge of
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said steamship from custody for tlio sum of 5ji?150,000.00,

(ho amount of tlieir said bond.

And it is further ordered, adjudged and decreed that

unless this decree be satisfied or proceedings thereon b(^

stated on appeal, within the time limited and pre-

scribed by the rules and practice of this Court, that the

libelant have execution to satisfy this decree and the

^stipulation for costs in behalf of the claimant and cross-

libela.nt cause the engagement of their stipulation to be

performed.

C. H. HAMFOKD,

Judge.

[Endorsed]: Filed in the United. States District Coui't.

May 27, 1903. R. ?,!. Hopkins, Clerk, Saml. D. Bridges-,

Deputy.

fii the Di.slrict Court of the United *S7«/c,s', District of Wash-

ington, Western Division.

PUGET SOUND AND ALASKA
STEAMSHIP COMPANY,

Libelant and Cross-respondent,

vs.

The Steamship "GLENOGLE," JAMES
McGregor,

Claimant and fVoss-libelant. /

Decree on Award of Arbitrator.

The award of Honorable William G. Choate, arbitra-

tor, having heretofore been filed in this court and the
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Puget Sound and Alaska Steamship Company, libelant,

and the valued policy underwriters and the St. Paul

Fire and Marine Insurance Company underwriter upon

open policy, upon the steamship "City of Kingston," by

their respective proctors, now appearing in court and

moving that in accordance with the award of the arbitra-

tor the fund in the registry of this court be distributed

amongst the parties found entitled thereto under such

award, and the Court being advised in the premises, it

is hereby

—

Ordered and decreed that such fund amounting in th ?

aggregate to 867,472.96 be distributed as follows:

1. That there shall be paid the sum of $668.04 com-

missions to clerk.

2. That there shall be paid to the Puget Sound and

Alaska Steamship Corupany the sum of •$1,617.46, being

the amount of disbursements incurred by said libelant

in and about the prosecution of said action and to Will-

iams, Wood and Linthicum, proctors for the undei^writer

the sum of -$132,11, being the amount of disbursements

incurred by them in and about the prosecution of said

suit, the total allowance for disbursements being

$1,749.57.

3. There shall be allowed to B. S. Grosscup and

Williams, Wood & Linthicum, proctors for libelant and

underwriters the sum of $15,000.00 which sum is hereby

fixed and allowed as a reasonable proctor fee for con-

ducting said cause to final judgment in this court.

4. There shall be allowed the Puget Sound and

Alaska Steamship Company the sum of $1,878.38, the
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same being net recovery upon its claim for lost baggage

and express.

5. There shall be allowed to Honorable William G.

Choate, arbitrator, the sum of fTSO.OO, being his rea-

sonable fees upon such arbitration.

6. The balance of such fund, amounting to the sum

of 147,426.97, shall remain in the registry of this court

for distribution among the valued policy underwriters

of the "City of Kingston" and the St. Paul Fire and

Marine Insurance Company underwriter upon open pol-

icy in accordance with the findings of said arbitrator,

subject, however, to the right of the English under-

writers under open policies, in amounts aggregating

112,200.00, to intervene herein and present their claims,

if any, for an equitable distribution of such fund; such

intervention, however, to be made by December 1st,

1903, unless by order of this Court further time may

hereafter be granted within Avhich to intervene, and

should said English underwriters fail to intervene

within the time fixed by this order, the clerk of this

Court shall without further order of this Court dis-

tribute said fund among the valued policy underwriters

and the St. Paul Fire and Marine Insurance Company

in accordance with the award of the arbitrator.

The Puget Sound and Alaska Steamship Company,

libelant, is hereby discharged of and from any and all

liability in this or any other court to any of the under-

derwriters of the "City of Kingston," and this decree

shall constitute a full discharge of any implied or ex-
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press trust relating to this action or the fund which has

been the result of this action.

Dated this 29th day of October, A. D. 1903.

0. H. HANFORD,

Judge.

OK.—GROSSCUP.

WILLIAMS, WOOD & LINTHICUM.

[Endorsed] : Filed in the United States District

Court. October 30, 1903. R. M. Hopkins, Clerk. Sam'l

D. Bridges, Deputy.

Vnitcfl k^tates District Court, District of Washington, West-

ern Division.

PUGET SOUND AND ALASKA
STEAMSHIP COMPANY,

Libelant and Ctoss-respondent,

vs.

The Steamship "GLENOGLE."

JAMES McGregor,

Complainant and Oi'oss-libelant.

Order Allowing English Underwriters to Intervene.

Now, on this 27th day of November, 1903, upon mo-

tion of libelant and cross-respondent herein, and upon

due cause being shown therefor

—

It is ordered that the time provided by the decree of

distribution heretofore entered upon the arbitration

stipulation between the libelant and certain under-

writers be and the same is hereby, extended to the first
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day of January, 1904, within which the English under-

writers not represented in said arbitration stipulation

may be heard and may appear and intervene herein

upon the question of said distribution and their right

to the fund herein.

This order is made without prejudice to any other

action which may be taken by any of the parties hereto

or by said English underwriters with respect to any

of their rights herein.

O. H. HANFORD,
Judge.

[Endorsed] : Filed in the United States District

Court. November 30, 1903. R. M. Hopkins, Clerk.

Sam'l D. Bridges, Deputy.

In the District Court of the United States, District of Wash-

ington, Smithern Division.

IN ADMIRALTY.

PUGET SOUND AND. ALASKA
STEAMSHIP COMPANY,

Libelant,

(

The Steamship "GLENOOLE,"
j

Claimant. /

Joint Intervention

Of Merchants' Marine Insurance Company, Ltd., and

F. W. Martin, M. Buller, R. Williamson, W. :Mil-

burn, A. E. Burr, E. H. Banks, C. V. E. Laurie, A.
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Bilbrough, W. H. Anderson, Cecil E. Laurie, A. W.

Bilbrougli, all of Lloyds London, E. O.

To tlie Honorable C. H. HAXFORD, Judge of the United

States District Court for the District of Washing-

ton.
[

Now comes the Merchants' Marine Insurance Com-

pany Limited, of London, England, and represents to

your Honorable Court:

I.

That on the 6th day of August, 1898, it issued its

policy of insurance on the steamship "City of Kings-

ton" in the amount of fifteen hundred (1500) pounds

sterling, which amount, after the loss of said steamship

"City of Kingston," your intervener paid to the libelant,

Puget Sound and Alaska Steamship Company, on ac-

count of the total loss of said steamship "City of Kings-

ton," and by reason of said payment, is entitled to its

equitable proportion of the proceeds of the judgment

now on deposit in the registry of your Honorable Court.

Said policy of insurance did not contain any stipulations

fixing the value of said steamship "City of Kingston,"

and was in form, what is known as an open policy.

II.

Your interveners, F. W. Marten, M. Buller, E. Will-

iamson, W. Milburn, A. E. Burr, E. H. Banks, C. V. E.

Laurie, A. Bilbrough, W. H. Anderson, Cecil E. Laurie

and A. Bilbrough represent to your Honorable Court

that on the 6th day of August, 1898, they subscribed

to a policy in what is known as the Lloyd's form, in the
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sum of one thousand five (1500) pounds on the steam-

ship "City of Kingston," said subscription being- in the

amount of eighty-one (81) pounds each, except that of

F. W. :Marteu, whicli was in (he sum of one hundred

uiuety-tive (195) pounds.

After the total loss of said steamship "City of Kings-

ton," your interveners paid to libelant, Puget Sound

and Alaska Steamship Company, the amount of said

policy, to wit, the sum of one thousand five (1005)

pounds. Said policy was in the ordinary Lloyd form of

open policy and did not contain any stipulation as to the

value of said steamship "City of Kingston."

Your interveners respectfully make claim that they

may be allowed out of the monej' in the registry of your

Honorable Court representing the proceeds of the judg-

ment against the steamship "Glenogle," their equitable

proportion of said money.

B. S. GKOSSCUP,

On behalf of said Interveners by Special Request.

State of Washington, >>

I ss.

County of Pierce.
J

B. S. Grosscup, being first duly sworn, deposes and

says: That he is attorney for interveners in the fore-

going action, and is authorized to verify pleadings for

and in behalf of said interveners; that he has read the

foregoing petition, knows the contents thereof, and be-

lieves the same to be true.

B. S. GROSSCUP.
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Subscribed and sworn to before me this 29th day of

December, 1903.

S. J. PEITCHARD,

Notary Public in and for Washington, Residing at

Washington.

[Endorsed] : Filed in the United States District Court.

December 29, 1903. R. M. Hopkins, Clerk. Sam'l D.

Bridges, Deputy.

In the District Crmrt of the United States, for the District of

Washington, Western Division.

PUGET SOUND AND ALASKA ^

STEAMSHIP COMPANY, I

Libelant, ',

vs. i

IThe Steamship "GLENOGLE."

Answer of Maritime Insurance Company et al. to Interven-

tion.

To the Honorable C. H. HANFORD, Judge of the Above-

entitled Court

:

The several answer of the Maritime Insurance Com-

pany, Western Assurance Company, Mannheim Assur-

ance Company, Imperial Assurance Company, Associ-

ated Insurance Companies, Austrian Phoenix Royal

and Imperial Privileged Insurance Companies, Yang

Tsze Insurance Company, Straits Insurance Company

and Hamburg Underwriters to the joint petition of in-

tervention of Merchants' Marine Insurance Company,

Ltd., and F. W. Marten, M. Buller, R. Williamson, W.
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Milburn, A. E. Biur, E. H. Banks, C. V. E. Laurie, A.

Bilbroiigli, W H. Anderson, Cecil E. Laurie, and A. W.

Bilbrougli propounds, alleges and denies as follows:

I.

These respondents have no knowledge or information

as to whether on August 6th, 1898, or at an^^ other time

or at all said Merchants' Marine Insurance Company,

Limited, issued itSi policy of insurance on the steamship

"City of Kingston'' in the sum or amount of fifteen hun-

dred (1500) pounds sterling or in any other sum or

amount whatever, or as to whether or not such inter-

vener has ever paid said or any amount to the libelant,

Pliget Sound and Alaska Steamship Company, on ac-

count of the total loss of the "Cit}' of Kingston" or

otherwise, and they therefore deny the same and call

for proof thereof and demand the production into court

of the policy mentioned in said article. As to the pro-

visions or stipulations of said alleged policy these re-

spondents have no knowledge and they demand proof

thereof, but they admit that such policy, if any, w^as

not a valued policy. These respondents deny that said

Merchants' Marine Insurance Company, Limited, has

any equity in or is entitled to any proportion of the

funds in the registry of this court representing the judg-

ment and decree recovered by the libelant herein

against the said steamship "Glenogle," for the follow-

ing reasons: In August, 1898, and prior to or simul-

taneous with any insurance effected by the Northern

Pacific Railway Company or the Puget Sound and

Alaska Steamship Company with said Merchants' Ma-
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riue Insurance Company, Limited, upon and covering

the steamer "City of Kingston" or any interest of the as-

sured therein these several respondents duly issued to

the Northern Pacific Railway C'ompany with loss there-

after duly made payable to the Puget Sound and Alaska

Steamship Company their several policies of insurance

aggregating in amount the sum of seventy-five thousand

dollars, and in the several amounts hereinafter set forth,

upon the body, tackle, apparel, ordinance, artillery, boat

and furniture of the steamer "City of Kingston" wherein

and whereby under each of said respective policies "The

said ship, etc., for so much as concerned the insured

by agreement between the insured and insurers in this

policy are and shall be valued at as follows:

Hull, tackle, apparel and furniture. .. .|50,0O0

Machinery and boiler 25,000

Total, 175,000."

Said insurance was underwritten by these respond-

ents as follows:

Maritime Insurance Company f 7,500.00

Western Assurance Company 17,500.00

Mannheim Insurance Company 5,000.00

Imperial Marine Insurance Company 5,000.00

Associated Insurance Companies 15,000.00

Austrian Phoenix Royal and Imperial

Privileged Insurance Companies 5,000.00

Yang Tsze Insurance Company 3,750.00

Straits Insurance Company 3,750.00

Hamburg Underwriters 12,500.00

Total, 175,000.00
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Subsequent to the issuance and delivery of said afore-

said policies, and about the 26th day of April, 1899, said

steamship "City of Kingston" came into collision with

the steamship "Glenogle'' near Tacoma, Washington,

and sank, becoming a total loss. These respective re-

spondents paid unto the assured the full amount com-

ing due said assured under said valued policies, to wit,

the aggregate sum of $75,000.00, the full amount of the

agreed value of said vessel, and by such payment be-

came entitled to the entire proceeds of the claim of

said assured against the steamship "Glenogle" for the

loss of the hull, machinery and boilers of the "City of

Kingston" in said collision, and the fund representing

the proceeds of said decree, and in the registry of this

court, does not exceed sixty-five per cent of the prin-

cipal of the insurance paid said assured by these re-

spondents upon such valued policies. And these re-

spondents aver that any insurance written by said Mer-

chants' Marine Insurance Company, Limited, upon the

"City of Kingston" was w^ritten by it with full notice

and knowledge of the fact that valued policies had been

placed or were about to be placed upon said vessel, and

said petitioner, therefore, ought not to be permitted to

prosecute any claim against the said fund to the mani-

fest loss and injury of these respondents.

And these several respondents further aver and say

that the proceedings had herein and as a result of which

the fund in court was realized although prosecuted in

the name of the Puget Sound and Alaska Steamship

Company were in fact prosecuted at the instance, re-
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quest and expense of these several respondents and that

said petitioner failed and refused to unite in any way

therein or to contribute to the expense thereof nor did

it until the day of ——,
pay unto the as-

sured the amount due under its policy, and by reason

of the superior diligence of these several respondents

in and about such prosecution these several respondents

ought first to be satisfied in full out of said fund.

II.

And for their several answer unto the intervention

of F. W. Marten, M. Buller, K. Williamson, W. Milburn,

A. E. Burr, E. H. Banks, C. Y. E. Laurie, A. Bilbrough,

W. H. Anderson, Cecil E. Laurie and A. W. Bilbrough,

these respondents severally allege that they have no

knowledge or information as to whether on August 6th,

1898, or at any time or at all, said interveners named

in said Article II, or any of them, subscribed to a pol-

icy in what is known as the Lloyd's form or any policy

in the sum of one thousand and five (1005) pounds or

any sum on the steamer "City of Kingston," or as to

whether or not said subscription was in the amount of

eighty-one (81) pounds each or any amount as to said

interveners, except that of F. W. Marten, or as to

whether or not the subscription of said F. W. Marten

was in the sum of one hundred and ninety-five (195)

pounds or any amount, or as to whether or not after

the loss of the steamer "City of Kingston" said inter-

veners paid to said libelant, Puget Sound and Alaska

Steamsliip Company, the amount of said policy or the
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siiiu of one thousand and five pounds, or as to whether

or not said policy was in the ordinary Lloyd's form, and

they therefore deny the same and call for proof thereof,

and demand production into court of the policy men-

tioned in said article. As to the provision or stipula-

tion of said alleged policy these respondents have no

knowledge, but they admit that said policy, if any, was

not a valued policy. These several respondents deny

that said interveners named in said article or any of

them have any equities in or entitled to any proportion

of the moneys in the registry of this court in this cause

for the following reasons. In August, 1898, and prior

to or simultaneous with any insurance effected by the

Northern Pacific Railway Company or the Puget Sound

and Alaska Steamship Company with said interveners

named in said Article II, or any of them, upon and cov-

ering the steamship "City of Kingston" or any interest

of the assured therein, these several respondents duly

issued to the Northern Pacific Railway Company with

loss thereafter duly made payable to the Puget Sound

and Alaska Steamship Company, their several policies

of insurance aggregating in amount the sum of seventy-

five thousand dollars and in several amounts herein-

after set forth; upon the body, tackle, apparel, ordi-

nance, artillery, boat and furniture of the steamer "City

of Kingston," wherein and whereby under each of said

respective policies "the said ship, etc., for so much as

concerned the insured by agreement between the in-

sured and insurers in this policy, are and shall be valued

at as follows:
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Hull, tackle, apparel and furniture. .SoO.OOO.OO

Machinerv and boilers 25,000.00

Total, 175,000.00.''

Said insurance was underwritten bv these respond-

ents as follows:

Maritime Insurance Company ,? 7,500.00

Western Assurance Company 17.500.00

Mannheim Insurance Company 5,000.00

Imperial Marine Insurance Company 5,000.00

Associated Insurance Companies. . . .fl5,000.00

Austrian Phoenix Royal and Imperial

Priyileged Insurance Companies .... 5,000.00

Yang Tsze Insurance Company 3,750.00

Straits Insurance Company 3,750.00

Hamburg; Underwriters 12,500.00&

Total, |75, 000.00

Subsequent to the issuance and deliyery of said afore-

said policies and about the 26th day of April, 1899, said

steamship "City of Kingston" came into collision with

the steamship "Gleuogle" near Tacoma, \yashington,

and sank, becoming a total loss. These respectiye re-

spondents paid unto the assured the full amount com-

ing due said assured under said yalued policies, to wit,

the aggregate sum of seyenty-fiye thousand dollars the

full amount of the agreed yalue of said yessel, and by

such payment became entitled to the entu'e proceeds

of the claim of said assured against the steamship

"Grlenogle" for the loss of the hull, machinery and
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boilers of the ''City of Kingston'' in said collision, and

t^!o fund representing the proceeds of said decree and

ill the registry of this court does not exceed sixty-five

per cent of tlie principal of the insurance paid said as-

sured by these respondents upon such valued policies.

And these several respondents aver that any insurance

written by intervener or any 'of them upon the "City

of Kingston'' was written by them, and each of them,

with full notice and knowledge of the fact that valued

policies had been placed or were about to be placed

upon said vessel, and said petitioners, therefore, ought

not to be permitted to prosecute any claim against the

said fund to the manifest loss and injury of these re-

spondents.

And these several respondents further aver and say

that the proceedings had herein and as a result of which

the fund in court was realized although prosecuted in

the name of the Puget Sound and Alaska Steamship

Company w^ere in fact prosecuted at the instance, re-

quest and expense of these several respondents, and

that said petitioners failed and refused to unite in any

way therein or to contribute to the expense thereof,

nor did they until the day of — —
,
pay unto

the assured the amount due under its policy, and by

reason of the superior diligence of these several re-

spondents in and about such prosecution these several

respondents ought first to be satisfied in full out of said

fund.

Wherefore these several respondents pray that they

may be decreed the sole owners of said funds in the



46 Dana W. Brown vs.

registry of this court, and for a decree for costs against

said intervening petitioners and for such further relief

as is proper in the premises,

WILLIAMS, WOOD & LINTHICUM,

Proctors for said Several Respondents.

United States of America, "^

yss.

State and District of Oregon. J

I, J. C. Flanders, first being duly sworn, on my oath

say: I am one of the proctors for the above-named re-

spondents; I am advised and believe and therefore so

aver that none of said respondents are engaged in ma-

rine business in the State of Washington, which is the

reason I make this verification. I know the contents

of the foregoing answer and it is true as I verily believe.

J. C. FLANDERS.

Subscribed and sworn to before me this 31st day of

December, 1903.

[Seal] H. H. PARKER.

[Endorsed] : Filed in the United States District

Court. January 6, 1904. R. M. Hopkins, Clerk. Sam'l

D. Bridges, Deputy.
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In the District Court of the I'uitvd States, for the District of

Washington, Wcstrni Dirisiou.

PUGET SOUND AND ALASKA
STEAMSFTIP COMPANY,

Libelant,

vs.

The Steamship "GLENOGLE."

Order Directing Distribution to Mannheim Assurance Com-

pany.

At this time, upon the consent of the Mannheim As-

surance Company filed herein, by J. C. Flanders, and

in accordance with the order of this Court under date

of February , 1904, The Merchants' Marine Insur-

ance Company, F. W. Marten, M. Buller, R. Williamson,

W. Milburn, A. E. Burr, E. H. Banks, O. V. E. Laurie,

A. Bilbrough, W. H. Anderson, Cecil E. Laurie and A.

W. Bilbrough, intervening petitioners, by B. S. Gross-

cup, their proctor, consenting thereto:

It is ordered that out of the moneys remaining in

the registry of this court, the clerk shall pay to said

Mannheim Assurance Company the sum of $2,777.86, the

same being 1/15 of said original balance of fll,668.05

referred to in said former order.

And it is further ordered and adjudged that this order

shall not affect the rights of either the valued Policy

Underwriters upon the "City of Kingston" and of the
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intervening petitioners, Merchants' Marine Insurance

Company, et al., as to the said fund of $4,132.92 retained

in the registry of this Court as their respective inter-

ests may hereafter be determined upon, nor shall this

order affect any of the rights of the said intervening

petitioners, the Merchants' Marine Insurance Company

et al., as to the moneys paid by the claimant of the

steamship '^Glenogle" into the registry of this Court

in settlement of the decree against said vessel, save as

respects the said sum of f i3,294.05, decreed and directed

to be distributed by this Court, under the order of Feb-

ruary , 1904, and in compliance with which such

former order, this present order is made.

C. H. HANFOKD,
Judge.

I consent. February , 1904.

B. S. GROSSCUP.

February 19, 1904.

B. S. Grosscup, Esq., Tacoma, Wash.

My Dear Mr. Grosscup: The Mannheim Insurance

Company has agreed to come in and participate in the

distribution, and I herewith enclose an order to that

effect in duplicate, which I will ask you to submit to

Judge Hanford as soon as possible. Please ask Mr.

Bridges to send the check in favor of my firm as there

is a small proportion of the amount to go to me on fees

and expenses of the arbitration.

Sincerely yours,

J. C. FLANDERS.
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San Francisco, Cal., Feby. 17th, 1904.

J. C. Flanders Esq., Chamber of Commerce Building,

Portland, Oregon.

Dear Sir: Since my return I have taken up with my

reinsurers the question of the "City of Kiugston"-

"Glenogle," and while we feel that under the cross-lia-

bility portion of the collision clause in our policy there

is little doubt but that the owners of the "City of Kings-

ton" are liable to the underwriters for the |3,125 (one-

quarter of the "Glenogle's" damages), the amount

which our company would receive under its policy of

|5,00'0 is comparatively so small that it would not as

a business proposition pay to institute legal proceed-

ings in the matter of enforcement of this right.

We have therefore decided, rather than have any fur-

ther delay in the matter, to submit with the best grace

possible, and this will be an authorization for you to

collect and remit to us |2,7?7.86, which is the Mann-

heim's portion of the distribution of the fund, excluding

the $4,131.92 retained in the registry of the court pend-

ing the decision in the matter of the English disburse-

ment underwriters.

Kindly let us have a check from you at your earliest

convenience. Yours truly,

Per pro JOHNSON & HIG-GINS,

W. H. LA BOYTEAUX,
Attorney.

[Endorsed] : Filed in the United States District

Court. February 23, 1904. R. M. Hopkins, Clerk.

Sam'l D. Bridges, Deputy.
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In the District Court of the United States, for the District of

Washington, Western Division.

PUGET SOUND AND ALASKA
STEAMSHIP COMPANY,

j

Libelant,

vs.

The Steamship "OLENOGLE."

Order Directing Distribution to St. Paul Fire and Marine In-

sur?^nce Company et ai.

At this time and based upon the written agreement

of J. C. Flanders, representing the Associated Assur-

ance Company, Ltd., the Wilhelma of Madgeburg Gen-

eral Insurance Company, the Austrian Phoenix Royal

and Imperial Privileged Insurance Company of Vienna,

the Imperial Marine Insurance Company, the Yang Tsze

Insurance Association, Ltd., the Straits Marine Insur-

ance Company, the Hamburg Underwriters and the St.

Paul Fire and Marine Insurance Company (The Mer-

chants' Marine Insurance Company, F. W. Marten, M.

Buller, E. Williamson, W. Milburn, A. E. Burr, E. H.

Banks, C. V. E. Laurie, A. Bilbrough, W. H. Anderson,

Cecil E. Laurie and A. W. Bilbrough, intervening peti-

tioners, by B. S. Grosscup, their proctor, consenting

thereto)

:

It is ordered that out of the funds in the registry of

this court deposited in this cause, namely, the sum of
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^47,426.97, there be retained the sum of !m,132.92 (the

same being 12200/140000 thereof), pending the final de-

cree herein upon the petition of said interveners, and

that out of the balance of said fund, namely, the sum

of 143,294.05, there be paid:

First: To the St. Paul Fire and Marine Insurance

Company the sum of $1,626.00, the same being 12/350

of the sum of $47,426.97.

Second: That out of the balance remaining there-

after, namely, the sum of $41,809.69, there be paid to

the underwriters signing the aforesaid written agree-

ment, the proportion thereof which their several assur-

ance bear to the sum of $75,000.00, the amount of the

valued policies written upon the "City of Kingston,'' and

as follows:

Yang Tsze Insurance Association, Limited, amount

of policy, $3,750.00, amount of distribution hereunder,

$2,083.40.

Straits Marine Insurance Company, amount of pol-

icy, $3,750.00, amount of distribution hereunder $2,-

083.40.

* Imperial Marine Insurance Company, amount of pol-

icy, $5,000.00, amount of distribution hereunder, $2,-

777.86.

Austrian Phoenix Royal and Imperial Privileged In-

surance Company of Vienna, amount of policy, $5,000.00,

amount of distribution hereunder, $2,777.86.

Associated Assurance Companies, Limited, amount of

policy, $10,000.00, amount of distribution hereunder,

$5,555.74.
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Wilhelma of Madgeburg General Insurance Oompany,

amount of policy, |5,000.00, amount of distribution

hereunder, |2,T77.86.

Hamburg Underwriters, amount of policy, |12,500.00,

amount of distribution hereunder, $6,944.'67.

And it is further ordered that the remainder of said

balance be held by the clerk of this Court subject to

the right of the Mannheim Assurance Company, the

Maritime Insurance Company, the Western Assurance

Company to apply to this Court for the distribution

thereof in like manner as herein ordered in favor of

the aforesaid other valued policy underwriters.

It is further ordered and decreed that this order shall

not affect the rights of either the valued policy under-

writers upon the "City of Kingston" and of the inter-

vening petitioners. Merchants' Marine Insurance Com-

pany et al., as to the said fund of $4,132.92 retained in

the registry of this court as their respective interests

may hereinafter be determined upon, nor shall this or-

der affect any of the rights of said intervening peti-

tioners, the Merchants' Marine Insurance Company et

al., as to the moneys paid by the claimant of the steam-

ship "Glenogle" into the registry of this court in settle-

ment of the decree against said vessel, save as respects

the said sum of f43,294.05 herein decreed and directed

to be distributed.

C. H. HANFORD,
Judge.

February 2, 1904.
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Portland, Oregon, January 26, 1904,

B. S. Grossciip, Esq., Tacoma Wash.

My Dear Mr. Grosscnp: I herewith hand yon in dupli-

cate copy of the order of distribution, which we talked

over last night, and which I think correctly covers our

agreement.

May I ask you, in the event of its being satisfactory

to you, to secure Judge Hanford's signature to the or-

der as soon as possible, and request the clerk to have

the check made out and payable to my firm, as I have

instructions from the various underwriters how to re-

mit the same to them,

I also enclose original and a copy of the agreement

which I showed you on yesterday.

Very truly yours,

J. C. FLAXDERS.

San Francisco, Jan. 19, 1901.

We, the undersigned, hereby agree for the respective

interests of our companies as specified for a distribu-

tion of the funds coming from the steamer "Citv of

Kingston" in the following manner:

First: That the attorneys in the case may retain fees

equal to |16,000.

Second: That there may be retained in the registry

of the court at Tacoma an amount equal to 12200/140000

of the sum of $47,425.97, which sum of money so re-

tained in the registry of the Court shall be subject to

litigation between the English Total Loss Underwriters
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and the Underwriters representing |75,000 all risk pol-

icies on the "City of Kingston."

This agreement shall in nowise prejudice the rights

of the undersigned to their ratable proportion of the

fund so retained in the registry of the court.

110,000'—The Associated Assurance Companies,

Limited.

I 5,000—Wilhelma of Madgeburg General Ins. Co.

Gutte & Frank.

f 5,000—Austrian Phoenix Royal and Imperial

Privileged Insurance Company of Vienna.

Chas. J. Hill.

I 5,000—Imperial Marine Transport Fire Insurance

Company, Limited.

Macondry Company, Agents.

$ 3,750—Yang Tsze Insurance Association, Limited.

I 3,750—Straits Marine Insurance Company.

$50,000^—Hamburg Underwriters

per M. C. Harrison, Under Telegraphic Authority.

I 4,800—Saint Paul Fire & Marine Insurance Com-

pany.

M. C. HARRISON,

G. Agt.

[Endorsed] : Filed in the United States District

Court. February 2, 1904. R. M. Hopkins, Clerk.

Sam'l D. Bridges, Deputy.
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In the District Court of the United States, for the District of

Washington, Western Dirision.

PUGET SOUND AND ALASKA
STEAMSHIP COMPANY,

Libelant,

vs.

The Steamship "GLENOGLE."

Order Directing Distribution to Maritime Insurance Company

and Western Assurance Company.

At the time upon the consent of the Maritime In-

surance Company and the Western Assurance Company

filed herein, and in accordance with the order of this

court under date of February 2d, 1904, The Merchants'

Marine Insurance Company, F. W. Marten, M. Buller,

R. Williamson, W. Milburn, A. E. Burr, E. H. Banks,

C. V. E. Laurie, A. Bilbrough, W. H. Anderson, Cecil

E. Laurie and A. W. Bilbrough, intervening- petitioners

by B. S. Grosscup, their proctor, consenting thereto:

It is ordered that out of the moneys remaining in

the registry of his court, the clerk shall pay to said

Maritime Insurance Company, the sum of |4,166.80, the

same being 1/10, one-tenth, of said original balance of

141,668.05, referred to in said order. And that out of

such moneys, the clerk shall pay to said Western As-

surance Company the sum of $9,722.55, the same being

7/30 of said original balance.
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And it is further ordered and adjudged that this

order shall not affect the rights of either the Valued

Policy Underwriters upon the "Oitv of Kingston" and of

the intervening petitioners, Merchants' Marine Insur-

ance Company, et al., as to the said fund of ^,132.93

retained in the registry of this court as their respective

interests may hereafter be determined upon, nor shall

this order affect any of the rights of the said interven-

ing petitioners, the Merchants' Marine Insurance Com-

pany, et al., as to the moneys paid by the claimant o-f

the steamship "Glenogle" into the registry of this

court in settlement of the decree against said vessel,

save as respects the said sum of |43,294,05, decreed and

directed to be distributed by this court, under the order

of February 2, 1904, and in compliance with which such

former order, this present order is made.

JOHN J. DE HAVEN,

Judge.

July 19, 1904.

Distribution as provided for in the foregoing decree

is hereby agreed to.

B. S. GROSSCUP,

Proctor for Puget Sound and Alaska Steamship Com-

pany.
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In tJie United States District Court for the District of Wash-

ington, Westeivi Division.

PUGET SOUND AND ALASKA
STEAMSHIP COMPANY,

Libelant,

vs.

Tlie Steamship "GLENOOLE,"

Claimant.

Order Directing Distribution to Merchant's Marine Ins.

Co. et al.

This cause came on for hearing- upon the joint peti-

tion of Merchant's Marine Insurance Company, Ltd., and

F. W. Martin, M. Buller, R. Williamson, W. Milburn, A.

E. Burr, E. H. Banks, C. V. E. Laurie, A. Bilbrough, W.

H. Anderson, Cecil E. Laurie, A. W. Bilbrough all of

Lloyds, London, E. C, asking for a distributive share of

the funds remaining on deposit in court not heretofore

distributed under the orders of this court. The Court

from the pleadings and proof on file finds:

1st. That the said intervening petitioners issued

policies of insurance on the steamship ''City of Kings-

ton" in the sum of $12,200.00, which insurance subse-
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quent to the total loss of said steamship was paid to

the owner the libelant in this case.

2d. The Court has heretofore found the full value of

said steamship "City of Kingston" to be the sum of

1140,000.00. The Court finds that said intervening pe-

titioners are entitled to 12,200/140,000 of the net sal-

vage recovered by the libelant, the Puget Sound and

Alaska Steamship Company, on account of the loss of

said steamship "City of Kingston,'- amounting to the

sum of 14,132.97.

It is therefore ordered by the Court that there be

paid to B. S. Grosscup, Esq., acting as solicitor for said

intervening petitioners, the sum of |4,132.9T, being all

of the funds in the registry of said court and subject to

distribution.

Done in open court this 14th day of September, 1904.

C. H. HANFORD,

Judge.

[Endorsed]: Filed in the United States District

Court. September 14, 1904. R. M. Hopkins, Clerk.

Sam'l D. Bridges, Deputy.
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In the United States District Court for the District of Wash-

ington, Western Division.

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant, Cross-respondent and Appellee,

vs.

Steamship "GLENOGLE,"

Claimant, Cross-libelant and Appellee,

DANA W. BEO'WN, as Assignee of, and Substituted for,

THE MANNHEIM ASSURANCE COMPANY,
THE IMPERIAL MARINE INSURANCE COM-

PANY of Tokio, THE AUSTRIAN PHOENIX
IMPERIAL PRIVILEGED INSURANCE COM-

PANY of Vienna, THE ASSOCIATED INSUR-

ANCE COMPANIES, Limited, THE WILHELMA
of MADGEBURG GENERAL INSURANCE
COMPANY, THE WESTERN INSURANCE
COMPANY of Toronto, THE MARITIME IN-

SURANCE COMPANY, Limited, of Liverpool,

THE HAMBURG UNDERWRITERS, THE
YANG TSZE INSURANCE ASSOCIATION, Lim-

ited, THE STRAITS MARINE INSURANCE

COMPANY, Intei-vener,

Appellant,

THE MERCHANTS' MARINE INSURANCE COM-

PANY, Limited, F. W. MARTIN, M. BULLER,
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R. WILLIAMSON, W. MILBURN, A. E. BURR,

E. H. BANKS, C. V. E. LAURIE, A. BIL-

BROUGH, W. H. ANDERSON, CECIL E.

LAURIE and A. W. BILBROUGH,

Interveners and Appellees.

Petition for Appeal.

Now comes said Dana W. Brown, as assignee of, and

the party substituted for. The Mannheim Assurance

Company, The Imperial Marine Insurance Company of

Tokio, The Austrian Phoenix Royal Imperial Privileged

Insurance Company of A'ienna, The Associated Insur-

ance Companies, Limited, The Wilhelma of Madgeburg

(General Insurance Company, The Western Insurance

Company, of Toronto, The Maritime Insurance Com-

pany, Limited, of Liverpool, The Hamburg Under-

writers, The Yang Tsze Insurance Association, Limited,

The Straits Marine Insurance Company, Interveners,

and feeling aggrieved by the decree and opinion to

which this appeal refers, which said decree and opinion

was made by the above-entitled court on the 14th day

of September, 1904, whereby was awarded to be paid to

B. S. Grosscup, Esq., acting as solicitor for the interven-

ing petitioners. The Merchants' Marine Insurance Com-

pany, Limited, F. W. Martin, M. Buller, R. Williamson,

W. Milburn, A. E. Burr, E. H. Banks, C. V. E. Laurie,

A. Bilbrough, W. H. Anderson, Cecil E. Laurie, and A.

W. Bilbrough, the sum of |4,132.97, being all of the

funds in the register of the above-entitled court subject

to distribution in the above-entitled cause, does hereby
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appeal from said decree and opinion to the United

States Circuit Tonrt of Appeals for the Ninth Circuit

and on said appeal intends to seek a new decision in

the law and on the facts upon the pleadings and proofs

in said District Court and upon new pleadings and proof

to be introduced into this court, with the object of ob-

taining a reversal of said decree and opinion and secur-

ing- a decree and opinion in favor of appellant for said

sum as aforesaid.

Said Dana W. Brown, as assignee, aforesaid, prays

that this said appeal may be allowed and that the said

records in this said cause may be duly transcribed and

certified to the said Circuit Court of Appeals for the

Ninth Circuit, to be there heard, upon the pleadings

and proofs as shown by such records.

Dated at Seattle, Washington, this 13th day of March,

1905.

DANA W. BROWN,
By IRA BRONSON and

D. B. TREFETHEN,

Proctors for Appellant.

Notice.

To The Merchants' Marine Insurance Company, Ltd.,

F. W. Martin, M. Buller, R. Williamson, W. Mil-

burn, A. E. Burr, E. H. Banks, C. V. E. Laurie, A.

Bilbrough, W. H. Anderson, Cecil E. Laurie and A.

W. Bilbrough, and to B. S. Grosscup, Esq., Proctor

for said Interveners; and to Puget Sound and

Alaska Steamship Company, Libelant, and to B. S.

Grosscup, Esq., its Proctor; and to the Steamship
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"Glenogle," Olaimant, and to J. M. Ashton, Esq.,

its Proctor.

You and each of you will please take notice that Dana

W. Brown, as assignee of, and as substituted party in-

tervener for, The Mannheim Assurance Company, The

Imperial Marine Insurance Company of Tokio, The Aus-

trian Phoenix Royal Imperial Privileged Insurance

Company of Vienna, The Associated Insurance Ck)m-

panies, Limited, The Wilhelma of Madgeburg General

Insurance Compan}^, The Western Insurance Company

of Toronto, The Maritime Insurance Company, Limited,

of Liverpool, The Hamburg Underwriters, The Yang

Tsze Insurance Association, Limited, The Straits

Marine Insurance Company, does hereby appeal from

the decision of the above-entitled court rendered in the

above-entitled cause on the 14th day of September,

1D04, whereby the sum of $4,132.97 was distributed to

the above-named interveners to whom this notice is

given.

Dated at Seattle, Washington, this 13th day of March,

19Q5.

IRA BRONSON and

D. B. TREFETHEN,

Proctors for Dana W. Brown, as Substituted Intervener

aforesaid.

[Endorsed] : Filed in the United States District

Court. March 13, 1905. R. M. Hopkins, Clerk. Sam'l

D. Bridges, Deputy.
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III the I'liitn] States District Court for the District of Wash-

ington, Western Division.

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant, Ooss-respondent and Appellee,

vs.

Steamship ''GI.ENOOLE,"

Claimant, Cross-libelant and Appellee,

DANA AV. BROWN, as Assignee of and Substitued for,

THE MANNHEIM ASSURANCE COMPANY,

et al.,

Appellant,

and

THE MERCHANTS' MARINE INSURANCE COM-

PANY, Limited, et al..

Interveners and Appellees.

Bond on Appeal of Dana W. Brown.

Know all Men by These Presents, that we, Dana W.

Brown as principal, and Fidelity and Deposit Company

of Maryland as surety, are held and firmly bound unto

The Merchants' Marine Insurance Company, Limited,

F. W. Martin, M. Buller, R. Williamson, W. Milburn,

A. E. Burr, E. H. Banks, C. V. E. Laurie, A. Bilbrough,

W. H. Anderson, Cecil E. Laurie and A. W. Bilbrough,

in the full and just sum of two hundred and fifty

($250.00) dollars, to be paid to the said The Merchants'
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Marine Insurance Company, Limited, F. W. Martin, M.

Buller, R. Williamson, W. :Milbiirn, A. E. Burr, E. H.

Banks, C. Y. E. Laurie, A. Bilbrough, W. H. Anderson,

Cecil E. Laurie and A. W. Bilbrough, and their attor-

neys, administrators, and assigns; to which payment,

well and truly to be made, we bind ourselves, our heirs,

executors and administrators jointly and severally.

Sealed with our seals and dated this 13th day of

March, A. D. 1905.

Whereas, lately in the District Court, in a suit de-

pending in said court by the Puget Sound and Alaska

Steamship Company, Libelant, vs. The Steamship

"Glenogle," Claimant, and certain other parties inter-

veners in whose place the principal herein has been sub-

stituted, and certain other interveners herein named as

obligees in this said bond, a decree was rendered in

favor of the said The Merchants' Marine Insurance

Company, Limited, F. W. Martin, M. Buller, R. Wil-

liamson, W. Milburn, A. E. Burr, E. H. Banks, C. V. E.

Laurie, A. Bilbrough, W. H. Anderson, Cecil E. Laurie,

and A, W. Bilbrough, and the said principal herein hav-

ing obtained an appeal and filed a copy thereof in the

clerk's office of the above-entitled court to reverse the

said decree made and entered on the 14th day of Sep-

tember, 1904, in the aforesaid suit, and a citation

directed to the said The Merchants' Marine Insurance

Company, Limited, F. W. Martin, M. Buller, R. Wil-

liamson, W. Milburn, A. E. Burr, E. H. Banks, 0. V. E.

Laurie, A. Bilbrough, W. G. Anderson, Cecil E. Laurie

and A. W. Bilbrough, citing and admonishing them to
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be and appear at a session of the United States Oircuit

Court of Appeals for the Ninth Circuit within thirty

days from the date thereof.

Now, therefore, the condition to the oblig'ation is

such that if the said Dana W. Brown shall prosecute

his appeal to effect and shall pay the costs and answer

all damages if the appeal is not sustained, then the

above obligation to be null and void, otherwise to be

and remain in full force, virtue and effect.

DANA W. BROWN,

FIDELITY AND DEPOSIT COMPANY OF

MARYLAND.
By DAVID F. ESTMAN,

Member of Seattle Local Board of Directors.

Attest by: JOHN A. WHALLEY,

Attorney in Fact and General Agent.

Signed, sealed and delivered in the presence of:

W. C. McKAY.

D. B. TREFETHEN.

The above bond on appeal is hereby approved this 13th

day of March, 1905, and said appeal is allowed.

C. H. HANFORD,

United States District Judge.

[Endorsed] : Filed in the United States District

Court March 13th, 1905. R. M. Hopkins, Clerk. A.

Reeves Ayres, Deputy.
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Til fhr United »S/r/Ms- Dif<trirf Court for the District of Wash-

inqtmi, Western Division.

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant, Oross-respondent and Appellee,

YS.

Steamship "GLENOGLE,"

Claimant, Cl'oss-libelant and Apix^llcc,

DANA W. BROWN, as Assignee of and Substituted for,

THE MANNHEIM ASSURANCE CO:\IPANY,

et al..

Appellant,

and

THE MERCHANTS' MARINE INST'RANCE CO^L

Limited, et al..

Interveners and Appellees,

Notice of Filing Appeal Bond of Dana W. Brown.

To the Pnget Sound and Alaska Steamship Company,

Appellee, and B. S. Grosscup, its Proctor; to the

Steamship "Gleuogle,'' Appellee, and to J. M. Ash-

ton its Proctor; and to The Merchants' Marine In-

surance Company, Limited, F. W. Martin, M.

Buller, R. Williamson, W. Milburn, A. E. Burr, E.

H. Banks, C. V. E. Laurie, A. Bilbrough, W. H. An-

derson, Cecil E. Laurie, and A. W. Bilbrough, Ap-

pellees, and to B. S. Grosscup, their Proctor, notice:
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Yon and oacli of yoii will please take notice that on

this 13th flay of :\rnrrh, 1905, Dana W. Brown, as as-

signee of, and substituted as an intervener for, The

]\rnTinlioiin Assnranco rompany, The Imperial Marine

Insurance ronipany of Tokio, The Austrian Phoenix

Royal Imperial Privileged Insurance Company of

Vienna, The Associated Insurance Companies, Limited,

The Wilhelma of Madgeburg, General Insurance Com-

pany, The Western Insurance Company of Toronto, The

Maritime Insurance Company, The Hamburg Under-

writers, The Yang Tsze Insurance Association, Limited,

The Straits Marine Insurance Company, has filed a bond

for costs on appeal, in the sum of two hundred and fifty

dollars, in the clerk's office of the United States Dis-

trict Court for the District of Washington, Western

Division, a copy of which is herewith served upon you.

You are further notified that the name and residence

of the surety named in said bond is as follows, to wit:

Fidelity and Deposit Company of Maryland, Home Of-

fice, Baltimore, Maryland.

IRA BRONSON and

D. B. TREFETHEN,

Proctors for Appellant.

[Endorsed] : Filed in the United States District

Court March 16, 1905. R. M. Hopkins, Clerk. Sam'l

D. Bridges, Deputy. >
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In the Vnited States District Coioi for the District of TTf/.*?/?-

ington, Western Division.

No. .

PUGET SOUND AND ALASKA STEAMSHIP COM
PANY,

Libelant, Cross-respondent and Appellee,

vs.

Steamship "GLENOGLE,"

Claimant, Cross-libelant and Appellee.

and

DANA W. BROT^^\ as Assignee of, and Snbstitiited for,

THE MANNHEIM ASSURANCE COMPANY,

et al.,

Appellant,

"' and

THE MERCHANTS' MARINE INSURANCE COM-

PANTT, Limited, et al.,

Interveners and Appellees.

Notice of Substitution of Dana W. Brown as Intervener.

To the Merchants' Marine Insurance Companv, Limited.

F. W. Martin, M. Bnller, R. Williamson. W. :Milbnrn,

A. E. Bnrr, E. H. Banks, C. V. E. Lanrie, A. Bil-

brongh, TV. H. Anderson, Cecil E. Lanrie. and A.

W. Bilbrough and to B. S. Grosscnp, Esq., Proctor

for said Interveners; and to Pnget Sound and

Alaska Steamship Company, Libelant, and to B.
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S. Grosscup, Esq., its Proctor; and to The Steam-

ship "Glenogle'' aud to J. M. Ashton, Esq., its

Proctor:

Please take notice that Dana W. Brown lias bv thr

consent of The Mannheim Assurance Company, The Im-

perial Marine Insurance Company of Tokio, The Aus-

trian Phoenix Royal Imperial Privileged Insurance

Company of Vienna, The Associated Insurance Com-

panies, Limited, The Wilhelma of Madgeburg- General

Insurance Company, The Western Insurance Company

of Toronto, The Maritime Insurance Companj^, Limited,

of Liverpool, The Hamburg Underwriters, The Yang

Tsze Insurance Association, Limited, and The Straits

Marine Insurance Company, Interveners, and by stipu-

lation with Messrs. Williams, Wood and Linthicum

and J. C. Flanders, their Proctors, been substituted as

a party hereto in lien and instead of the above-men

tioned insurance company, and that Ira Bronson and

D. B. Trefethen have entered their appearance as

l>roctors for said Dana W. Brown, and in lieu of said

Williams, Wood and Linthicum and J. C. Flanders, who

have withdrawn their appearance herein.

IRA BROXSON and

D. B. TREFETIHEN,

Proctors for Dana W. Brown.

[Endorsed] : Filed in the United States District Court.

:\rarch Ifi, 1905. R. M. Hopkins, Clerk. Sam'l. D

Bridges, Deputy.
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In the United States District Court fur the District uf Wash-

iiifllon, Western Division.

No. .

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant and Cross-respondent,

vs.

Steamship "GLENOGLE,"

Claimant and Oross-libelant,

THE MANNHEIM ASSURANCE COMPANY et al..

Interveners,

Order Substituting Dam W. Brown as intervener.

Now, upon the petition of Dana W. Brown, it is

ordered that he be substituted as party intervener here-

ordered that he be substituted as party intervener here-

in in place of The Mannheim Assurance Company, The

Imperial Marine Insurance Company of Tokio, The Aus-

trian Phoenix Royal Imperial Privileged Insurance Com-

pany Vienna, The Associated Insurance Companies,

Limited, The Wilhelma of Madgeburg General Insur-

ance Company, The Western Insurance Company of

Toronto, The Maritime Insurance Company, Limited,

of Liverpool, The Hamburg Underwriters, The Yang
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Tsze lusiirauce Association, Limited, The Straits

Marine Insurauce Compauy, and that the said Daua

^V. Browu have permissioi] to take such steps aud pro-

ceedings herein at his own cost aud expense as may be

lawful and proper as he may see fit.

Aud it is further ordered that J. C. Flauders may

withdraw his appearance herein for aud on behalf of

the interveners, above-named herein, and that Ira Bron-

son may enter his appearance as proctor for Dana W.

Brown, substituted as a party hereto.

O. H. HAXFORD,

Judge.

\\v assent ((> lii( entry of the foregoing order.

\n ILLIAMS, WOOD & LINTHICUM,

A. C. FLANDEKS.

[Endorsed] : Filed in the United States District Court.

Marili K;, 11)05. b!. :\I. Hopkins, Clerk. Sam'l. D.

Bridges, Deputy.
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In the United States District Court for the District of Wash-

ington, Western Division.

PUGET SOUND AND ALASKA STEAMSHIP COM
PANY,

Libelant, Gross-respondent and Appellee,

vs.

Steamship "GLENOGLE,"

Olaimant, Gross-libelant and Appellee,

DANA W. BROWN, as Assignee of, and Substituted for,

THE MANNHEIM ASSURANOE COMPANY, et

al.,

Appellant,

and

THE MERCHANT'S' MARINE INSURANCE COM-

PANY, Limited, et al.,

Interveners and Appellees.

Assignment of Errors.

And now comes the above-named Dana W. Brown,

assignee of, and substituted for, certain interveners

above-named in the above-entitled cause, and says, thai

in the record and proceedings in this said cause and in

the decree and opinion made and entered on the 14tli

day of September, 1904, in the above-entitled cause,

there are manifest errors in the following particulars:

First: That the award of $4,143.97 to The Merchants'

Marine Insurance Company, Limited, F. W. Martin,
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M. Duller, R. Williamson, W. Milburn, A. E. Burr, E. H.

Banks, C. V. E. Laurie, A. Bilbrough, W. H. Anderson,

Cecil E. Laurie and A. W. Bilbrough, is contrary to the

law and to the evidence in said cause.

Second: In that the proper award in this cause de-

pends upon the particular facts of the case, and those

facts do not warrant the making of an award in favor

of the said The Merchants' Marine Insui*ance Company,

Limited, F. W. Martin, M. Buller, R. Williamson, W.

Milburn, A. E. Buir, E. H. Banks, C. Y. E. Laurie, A.

Bilbrough, W. H. Anderson, Cecil E. Laurie and A. W.

Bilbrough, but that the said award should have been in

favor of the interveners for whom the said Dana W.

Brown is substituted as party herein.

Third: In entering a decree in favor of said The

Merchants' Marine Insurance Company, Limited, to F.

W. Martin, M. Buller, R. Williamson, W. Milburn, A. E

Burr, E. H. Banks, C. V. E. Laurie, A. Bilbrough, W.

H. Anderson, Cecil E. Laurie and A. W. Bilbrough, foi'

sum of $4,132.97.

Fourth: In not directing a decree to be entered in

favor of the interveners represented by the said Dana

W. Brown, for the said sum of ^,132.97.

Fifth: For other errors appearing upon the record.

Wherefore, said appellant, Dana W. Brown, prays

that for the aforesaid errors found in the record of said

cause and said decree the same may be reversed an<l

such judgment entered as ought to have been rendercil
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by the said District Court, and for such other aud

turther relief as may be proper in the premises.

IKA BK0X80>s' and

D. B. TKEFETHEX,

i'lucLoiis iOi- Appellant.

[Endorsed] : Filed in the United States District Court.

March 1(5, 1905. i(. M. Hopkins, Clerk. Sam"! D.

Bridges, Deputy.

Jn the United States District Court fur the Western Distrie'}

of Washington.

PUGET SOUND AND ALASKA STEAMSHIP COM

PANY,

Libelant, Cross-respondent and Appellee,

VS.

steamship "GLEXOGLE,"

Claimant, Cross-libelant and Appellee,

DAXA W. BROWN, as Assignee of and Substituted for,

THE MANNHEIM ASSURANCE COMPANY et

al., • ^

Appellant,

and

THE MERCHANTS^ MARINE INSURANCE COM-

PANY, Limited, et al.,

Interveners and Appellees.

Notice of \A/ithclrawa! of Appear:noe of B. S. Grosscup.

To Ira Bronson, Proctor for Dana W. Brown, Assignee:

You will please take notice that my connection with

this cause terminated with the entry of decree and re-
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ceipt of the proceeds ol' (lie decree entered in favor of

intervening petitioners, Tlie Merchants' Marine Insur-

ance Company, Limited, and i^'. VV. Mai* tin et al., in

whose favor the award of forty-one hundred thirty-two

and &7/100 (|4,132.97) dollars was paid. 1 do not feel

at liberty to accept service of any process in this case or

to enter into any stipulation which would in any way

bind the said interveners.

> B. a GROSSCUP.

[Endorsed] : Filed in the United States District Court.

March 21, 1905. K. M. Hopkins, Clerk. Sam'l. D.

Bridges, Deputy.

In the United States Distriet Court for the District of Wash-

ington, Western Division.

No. .

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,
Libelant and Ctoss-respondent,

vs.

Steamship "GLENOGLE,"

Claimant and Cross-libelant,

THE MANNHEIM ASSURANCE COMPANY, THE
IMPERIAL MARINE INSURANCE COMPANY
OF TOKIO, THE AUSTRIAN PHOENIX

ROYAL IMPERLVL PRIVILEGED INSUR-

ANCE COMPANY OF VIENNA, TIHE ASSO-

CIATED INSURANCE COMPANIES, LIMITED,



76 Dana TV. Broicn vs.

THE WILHELMA OF MAUGEBUKG GEN-

ERAL INSUliAKCE OOMPANY, THE WEST
ERN INSURANCE COMPANY OF TORONTO,

. THE MARITIME INSURANCE COMPANY,
LIMITED, OF LIVERPOOL, THE HAMBURG
UNDERWRITERS, THE YANG TSZE INSUR-

ANCE ASSOCIATION, LIMITED, THE
STRAITS MARINE INSURANCE COMPANY,

hilcrveuers,

ati<l

THE MERCHANTS' INSURANCE (^OMPANY^,

LIMITED, F. \\. MAKil;:, \l. BULLER, R.

W^ILLIAMSON, W . .MILBURN, A. E. BURR, E.

H. BANKS, C. y. h:. LAURIE, A. BILBROUGH,

W. H. ANDERSON, CECIL E. LAURIE AND

A. W. BILBROLGli,

1 terveuers.

Petition for Appeal of Dana VV. Brown.

To the Honorable C. II. HANFORD, Judge of the

Above-entitled Court:

Comes now Dana W. Brown and petitions this Hon-

orable Court that he be substituted in lieu of the in-

terveners. The Mannheim Assurance Company, The Im-

perial Marine Insurance Company of Tokio, The Aus-

trian Phoenix Royal Privileged Insurance Company of

Vienna, The Associated Insurance Companies, Limited,

The Wilhelma of Madgeburg General Insurance Com-

pany, The Western Insurance Company of T'oronto, The

Maritime Insurance Company, Limited, of Liverpool,
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The JHambiirg Underwriters, The Yang Tsze Insurance

Association, Limited, The Straits Marine Insurance

Company, and that he be allowed to proceed in his own

name and to take such steps in said cause, at his own

cost and expense, as he mux see fit and for ground in

support of said petition alleges as follows, to wit:

1. That on, to wit, the 21st day of October, 1904,

your petitioner acting through his attorney, Ira Bron-

son, in accordance with negotiations previously had,

agreed with the underwriters above named for whom

he desires to be substituted as a party hereto, for t\n

assignment of all of their rights under the policies set

forth in the various pleadings in the above-entitled

cause, in consideration of the payment, by your peti-

tioner to said underwriters of the sum of $500.00 and

certain costs incurred by their attorney J. C. Flanders,

Esq., the said $500.00 to be paid to said underwriters in

the following proportion, to wit:

The Mannheim Assurance Company I 33.33

The Imperial Marine Insurance Company of

Tokio 33.31

The Austrian Phoenix Royal Imperial Privileged

Insurance Company of Vienna 33.33

The Associated! Insurance Companies, Limited. . 66.67

The Wilhelma of Madgeburg General Insurance

Company 33.33

The Western Insurance Company of Toronto . . 116.66

The Maritime Insurance Company, Limited, of

Liverpool 50.00

The Hamburg Underwriters 33.34
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The Yang Tsze Insurance Association, Limited 25.00

The Straits Insurance Company 25.00

2. That your petitioner had previously offered said

underwriters the sum of |250.00 and the costs to tho

said J. C. Flanders, Esq.

3. That said agreement coTisistcfl niiiong others of

the following telegrams, to vrit:

Seattle, Washington, October 21st, 1904.

Messrs. Gutte & Frank, 303 California street, San

Francisco, Cal.

My client will pay |250.00 more for rights of all under-

writers. Reply immediately.

(Signed) IRA BRONSOX.
San Francisco, California, October 21st, 1904.

Ira Bronson, Seattle.

All underwriters will subrogate for five hundred dol-

lars net cash.

(Signed) GUTTE & FRANK.

October 22d, 1901.

Wells, Fargo & Co. Bank, San Francisco, Cal.

Pay underwriters five hundred dollars in proportions

designated by Gutte and Harrison taking full subroga-

tions which will be prepared and handed to you.

(Signed) IRA BRONSON.

San Francisco, Cal., Oct. 22, 1904.

Ira Bronson, Seattle, Washington.

Re-subrogation Kingston we cannot sign document

presented to-day. Will only sign document referring
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speciftciallv to subrogation ri^ht of appeal. The de-

rision for |4,OflO odd favor Engjlish underwriters.

(Signed) GUTTE & FRANK.

4. That said Insurance companies were all presented

by Gntte & Frank and Macondray & Company and M. C.

Harrison & Company and Livingston and S*mith & Com-

pany and Chas. J. O'Kell and Johnson «S: Higgins.

5. That your petitioner deposited with Wells, Fargo

& Company said $500.00 and subsequently paid lo J. C
Flanders, Esq., the costs expended by him and agrec(l

to be paid by your petitioner and instructed Wells,

Fargo & Company to pay to said underwriters the said

$500.00 and to secure the execution of an assignment

of the claims of said underwriters.

6. That said assignment was executed by Macondray

& Company and M. C. Harrison, representing The Im-

perial Marine Insurance Company of Tokio, Tlie Ham-

burg Underwriters, The Yang Tsze Insurance Associa-

tion, Limited, and The Straits Insurance Company, who

received their proportion of said $500.00.

7. That Gutte & Frank and Livingston and Smith

& Company have refused to execute said assignment,

but have at all times agreed to transfer their interest

in the subject matter of the litigations herein to the

petitioner. •

8. That your petitioner has at all times been

ready and willing to pay the said Gutte & Frank and

Livingston & Smith for the underwriters represented

by them the balance of said purchase prices.
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Wherefore your petitioner prays tliat lie be admitted

as a party hereto and substituted for the underwriters

set forth in paragraph one herein.

IRA BRONSON and

D. B. TREFETHEN,

Attorneys for Petitioner.

State of Washington, \

I ss.

County of King,
j

Dana W. Brown, being first duly sworn, on oath, de-

poses and says as follows: That he is the petitioner in

the above-entitled cause; that he has read tlie foregoing

petition, knows the contents therof and believes that

the facts therein stated are true.

1 DANA W. BROWN.

Subscribed and sworn to before me on this 28th day

of February, 1905.

D. B. TREFETHEN,

Notary Public in and For the State of Washington, Re-

siding at Seattle.

[Endorsed] : Filed in the United States District

Court. March 29, 1905. R. M. Hopkins, Clerk. Sam'l

D. Bridges, Deputy.
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In the United States District Court for the District uf' \\ ush-

ington, Northern Division.

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant, Cl'oss-respondent and Appellees,

vs.

Steamship "GLENOGLE,"

Claimant, Cross-libelant and Appellant,

•DANA W. BROWN, as Assignee of, and Substituted

for, THE MANNHEIM ASSURANCE COM-

PANY, et al..

Appellant,

tand

THE MERCHANTS' MARINE INSURANCE COM-

PANY, Limited, et al..

Interveners and Appellees.

Acceptance of Service.

We hereby accept service of a filed copj' of petition for

appeal and notice of appeal, filed copy of a bond on ap-

peal, copy of a notice of filing of bond, copy of stipula-

tion, copy of assignment of errors, and filed copy of cita-

tion to appellees.

B. S. GROSSCUP,

Proctor for The Merchants' Marine Insurance Com-

pany et al., Interveners and Appellees, and Puget

Sound and Alaska Steamship Company.

J. M. ASHTON,

Proctor for Steamship "Glenogle."
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[Endorsed] : Filed in the United States District

Court March 29th, 1905. R. M. Hopkins, Clerk. Sam'l

D. Bridges, Deputy,

1)1 the United States District Court for the ^V€stern District

of Washington, Western Division.

No. .

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant, Oross-respondent, Appellee,

vs.

Steamship ''GLENOGLE,"

Claimant, Cross-libelant and Appellee.

DANA W. BROWN, as Assignee of, and Substituted

for, THE MANNHEIM ASSURANCE COM-

PANY, et al.,

Appellant,

and

THE MERCHANTS' MARINE INSURANCE COM-

PANY, Limited, et al..

Interveners and Appellees.

Affidavit of Service by Ira Bronson.

State of Washington, ^

I ss.

County of King.
J

Ira Bronson, being first duly sworn, on oath deposes

and says as follows: That he is a citizen of the United
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States and a citizen and resident of Seattle, King

County, Washington, a city situated in the Western

District of Washing-ton, Northern Division, over the age

of 21 years; that lie is one of the attorneys for the sub-

stituted intervener and appellant, Dana W. Brown, in

the above-entitled cause; that on the 13th day of March,

1905, he served upon B. S. Grosscup, attorney for cer-

tain interveners and appellees in the above-entitled

cause, by leaving at the office of said B. S. Grosscup,

with a clerk of said attorney, in the city of Tacoma,

Pierce County, Washington, the papers hereinafter set

forth; that he also made service upon J. M. Ashton, at-

torney for libelant appellee in said cause, the papers

hereinafter set forth; that the said B. S. Grosscup was

absent from his office at said time and the said clerk

for said B, S. Grosscup refused to accept service for

certain papers except those papers shown in the accept-

ance of service herewith filed that J. M. Ashton ac-

cepted service for all papers on appeal in this said cause

hereinafter set forth; that on said 13th day of March,

1905, the following papers were served by affiant as fol-

lows, to wit:

Notice of substitution of Dana W. Brown for certain

interveners served upon Mr. Grosscup and upon Mr.

Ashton.

Petition of Dana W. Brown for appeal, notice of ap-

peal filed by affiant.

Bond on appeal filed by affiant.

Citation on Appeal filed by affiant.
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Filed copy of petition and notice of appeal, filed copy

of bond on appeal and filed copy of notice of bond on

appeal served upon Mr. Grosscup and Mr. Ashton by

affiant.

Order substituting Dana W. Brown as intervener

herein served upon Mr. Grosscup and upon Mr. Ashton

by affiant. ,

That affiant on the 15th day of Mach, 1905, filed and

served in this said cause the papers hereinafter set

forth and in the manner hereinafter set forth, to wit:

Two copies of the assignment of errors served upon

Mr. Grosscup and one copy thereof served upon Mr.

Ashton and original filed with United States clerk, by

affiant; two copies of citation to appellees served upon

Grosscup, and one copy thereof upon Ashton and the

original filed with United States clerk, by affiant.

That all of the services of above-named papers

Mr. B. S. Grosscup v»ere served upon the proctor by

leaving copies as above set forth with the clerk of said

B. S. Grosscup, as above set forth in this said affidavit.

IRA BRONSON.

Subscribed and sworn to before me on this 28th day

of March, 1905.

[Seal] D. B. TREFETHEN,

Notary Public in and for the State of Washington, Pre-

siding at Seattle. >

[Endorsed] : Filed in the United States District

Court. March 29, 1905. R. M. Hopkins, Clerk. Sam'l

I>. Bridges, Deputy.
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In the District Court of tlie United States, for the Western

District of Washington, Eastern Division.

PUGET SOUND AND ALASKA STEAMSHIP COM-

PANY,

Libelant, Oross-respoudeDt and Appellee,

vs.

Steamship "GLENOGLE,"

Claimant, Oross-libelant and Appellee,

and

DANA W. BROWN, as Assignee of, and Substituted

for, THE MANNHEIM ASSURANCE COM-

PANY, et al.,

Appellant,

and

THE MERCHANTS' MARINE INSURANCE COM-

PANY, Limited, et al..

Interveners and Appellees,

Order Directing Originals to be Included in Apostles.

This cause having come on to be heard on this 3d day

of April, 1905, upon the application of the appellant

herein, by his attorneys, Ira Bronson and D. B. Tref-

ethen, that the original policies used as evidence in this

cause be forwarded in the Apostles on Appeal to the

Circuit Court of Appeals for the Ninth Circuit, on the

appeal in the said case, instead of having the same
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copied and the court being- duly advised in the prem-

ises

—

Now, therefore, it is ordered and directed that the

clerk of the above-entitled court be, and hereby is, di-

rected to include in the apostles on appeal the original

policies of insurance used as evidence and exhibits in

the above-entitled cause, instead of forwarding copies

of said originals.

Done in open court tliis 3d day of April, 1905.

(Signed) C. H. HANFORD,

Judge.

[Endorsed]: (Title) Filed April 3, 1905. R. M.

Hopkins, Clerk.

[Endorsed]: No. 122G. United States Circuit Court

of Appeals for the Ninth Circuit. Dana W. Brown, as

Assignee of, and as Party Substituted for, The Mann-

heim Assurance Company, The Imperial Marine Insur-

ance Company of Tokio, The Austrian Phoenix Royal

Imperial Privileged Insurance Company of Vienna, The

Associated Insurance Companies, Limited, The Wil-

helma of Madgeburg General Insurance Company, The

Western Insurance Company of Toronto, The Maritime

Insurance Company, Limited, of Liverpool, The Ham-

burg Underwriters, The Yang Tsze Insurance Associa-

tion, Limited, The Straits Marine Insurance Company,

Appellant, vs. The Merchants' Marine Insurance Com-

pany, Limited, F. W. Martin, M. Duller, R. William-

son, W. Milburn, A. E. Burr, E. H. Banks, C. V. E.
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Laurie, A. Bilbrougli, W. II. Anderson, Cecil E. Laurie

and A. W. Bilbrougli, Puget Sound and Alaska Steam-

ship Company and The Steamship "Glenogle," Appel-

lees. Apostles on Appeal. Upon Appeal from the

United States District Court for the Western District

of Washington.

Filed August 7, 1905.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals, Ninth Cir-

cuit.

No. 1226.

DANA W. BROWN, as Assignee, etc.,

Appellant,

vs.

THE MERCHANTS' MARINE INS. CO., LTD.,

et al..

Appellees.

Notice of Taking Additional Testimony.

To the Appellees in the Above-named Cause and to

B. S. Grosscup, Esq., Proctor in the Court Be-

low for said Appellees

:

You, and each of you, will please take notice that,

pursuant to the stipulation made and entered into in

open court on the 1-Ith day of May, 1906, additional

testimony on behalf of the appellants in the above

cause, upon the point of the assignment to said as-

signee of the right of action in said cause will be

taken before United States Commi.^,sioner, Jas. P.

Brown, at the office of said commissioner in room

307, on the third floor of the United States Postoffice

Building on Seventh Street, in the city of San Fran-

cisco, State of California, beginning at 10 o'clock in

the forenoon of the 6th da}^ of June, 1906, and to be
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continued thereafter over legal holidays until com-

pleted.

That the names of the persons ^Yhose testimony will

be taken as aforesaid are as follows, to wit

:

H. Stephenson Smith, T. C. Van Ness, Jr., and

F. E. Wall.
IRA BRONSON and

D. B. TREFETHEN,
Proctors for Appellant.

Received a copy of the above notice of taking ad-

ditional testimony this day of 3Iay, 1906.

Received a copy of the within notice of taking ad-

ditional testimony and due service thereof admitted

this 31st day of May, 1906.

B. S. GROSSCUP,

Proctor for Appellees.

[Endorsed] : United States Circuit Court of Ap-

peals, Ninth Circuit. Dana W. Brown^ as Assignee,

etc.. Appellant, v. The Merchants' Marine Ins. Co.,

Ltd., et al., Appellees. Notice of Taking Additional

Testimonv.

Additional Testimony.

Be it remembered, that on Wednesday, June 6th,

1906, and Monday, June 11th, 1906, pursuant to stip-

ulation and order made in open court and hereunto

annexed, at the office of James P. Brown, in the city

and county of San Francisco, State of California,

personally appeared before James P. Brown, a
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(Testimony of F. K. Wall.)

United States Commissioner for tlic Nortljcrn Dis-

trict of California, to take acknowledgments of bail

and affidavits, etc., F. R. Wall and II. Stephenson

Smith, witnesses produced on belialf of the appellant.

F. Ix. Wall, Esq., appeared as attorney for the ap-

])ellant and L. S. B. Sawyer, Esq., api3eared as at-

torney for the appellee ; and the said witnesses hav-

ing been by me first duly cautioned and sworn to

testify the truth, the whole truth and nothing but the

truth, in the cause aforesaid, did thereupon de-

pose and say as is hereinafter set forth

:

(It is stipulated and agreed that the testim.ony of

the witnesses, F. E. Wall and IT. Stephenson Smith,

may be taken in shorthand by Clement Bennett

and that the reading over of the same to the witnesses

and the signing thereof is hereby expressly waived.)

F. R. WALL, called for the appellant, sworn.

The WITNESS.—I was the attorney for M. C.

Harrison in that certain action in the Superior Court

of the city and county of San Francisco, State of

California, wherein the Western Insurance Com-
pany and others were plaintiffs, M. C. Harrison was

defendant, and one Dana W. Brown was intervener.

That on the 7th day of April, 1906 the said action

was settled b}^ all of the parties thereto, and there

was given to J. D. Lederman, one of the attorneys

for the intervener, Dana W. Brown, in my presence,

a document or paper writing, which document or
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(Testimony of F. R. WaU.)

pai^er writing is set out in full in the affidavit of said

Ledernian wliieli I hand to the Commissioner, which

affidavit consists of three pages entitled in this court

and cause, and ask that it be marked Appellant's Ex-

hibit No. 1.

(The Conmiissioner marks the document "Appel-

lant's Exhibit No. 1.)

That a copy of the particular paper given to Mr.

Lederman and here referred to, begins on the first

page after the line "in the words and figures follow-

ing, to wit," and includes all thereafter in quotation

marks. That thereafter, Mr. Ledennan gave to me

the paper referred to, and the original of said paper

was in my possession on the 17th day of April, 1906,

among the papers in my office in the city and county

of San Francisco. That everything in my office was

destroyed by fire either on the 18th or 19th of April,

1906. That the copy of said paper here presented

was compared by me with the original, after the said

copy was made, and the same is, to my knowledge, a

true copy of the original.

Cross-examination.

Mr. SAWYER.—XQ. 1. Is this paper writing

the only authority that Dana W. Bro^vn had for rep-

resenting the insurance companies that ]ie claims to

represent ?
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(Testimony of F. R. Wall.)

A. I do not know anything as to that. I will

say in that connection that I was never the attorney

for Dana W. Brown in any proceeding except in this

proceeding here, in which I am sim|:>ly acting under

instructions from Mr. Bronson of Seattle.

XQ. 2. Do you know whether all the insurance

companies that Mr. Dana W. Brown claims to repre-

sent signed this docimient which I may call ''assign-

ment" or "power of attorney"?

A. Do you mean the names that are attached to

that dociunent there ?

XQ. 3. Yes. Do those names include all the

names of the parties for whom he claims to appear?

A. I think not, but I suppose the record in this

case shows that ; in fact I am pretty sure it does not.

XQ. 4. This assigiunent was not signed by all the

parties whom Dana W. Brown claims to represent

in this case?

A. It was only signed by the parties whose names

are attached thereto, and I think those are not all of

the parties to the record mentioned as the assignors

of Dana W. Brown.

XQ. 5. You do not know what companies Mr.

Harrison represented in this case, do you?

A. I know he represented the St. Paul. I do not

know what other companies.
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(Testimony of F. R. Wall.)

XQ. 6. He did not sign, nor did anybody sign for

the St. Paul Insurance Company ?

A. On this document ?

XQ. 7. On this document?

A. No. That is a true copy of the original, and

all the names that are attached to the original are at-

tached to the copy.

X(^. 8. And the name of Harrison, or those whom

he represented, does not appear in this document ?

A. Xo, it does not appear in that dociunent.

XQ. 9. Do you know what companies Harrison

represented ?

A. I only know positively the St. Paul Fire and

Marine Insurance Comj)any. I am pretty sure he

did represent some others but I do not know the

names of them.

XQ. 10. You do not know enough about the facts

of this case then to justify nie in any other further

cross-examination ?

A. I think not. The only tiling I know in this

connection, about this case, the record shows.

(By consent, an adjournment is here taken until

to-morrow, Jmie 7th, 1906, at 2 P. M.)

Thursday, June 7, 1906.

(By consent, a further adjournment is taken until

Monday, June 11th, 1906, at 1:30 P. M.)
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(Testimony of H. Stevenson Smith.)

Monday, June lltli, 1906.

H. STEPHENSON SMITH, called for the appel-

lant, sworn.

Mr. WALL.—Q. 1. State your name, age, resi-

dence and occupation.

A. My name is H. Stephenson Smith; age, 56;

residence, Oakland; occupation, insurance agent.

Q. 2. Mr. Smith, 1 will show you a paper writing,

marked "Appellant's Exhibit No. 1" and ask you to

look over this part beginning down here (pointing

to "Appellant's Exhibit No. 1.") It is what pur-

ports to be a copy of a document executed by certain

marine insurance companies doing business in San

Francisco. It is that part enclosed in quotation

marks. Please look it over and familiarize yourself

with its contents. You witnessed the signing by the

insurance companies whose names are attached to

this paper, on or about the 7th day of April, did you

not?

A. I did, with the exception of this last one.

Q. 3. The Austrian Phoenix Insurance Com-

pany ? A. Yes.

Q. 4. That was not signed at the time that you at-

tached your signature to this ?

A. No. It was sent to them to sign.
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(Testiinon}^ of H. Stevenson Smith.)

Cross-examination.

Mr. SAWYER.—XQ. 1. You have looked at this

document, and know the contents thereof, do you

not? A. Yes.

XQ. 2. Is it the same that yon witnessed—in other

words, is this a true copy, as far as you know ?

A. x\s far as I recollect it appears to be about

the same. I have not studied it very correctly.

XQ. 3. Is this the only authority that Dana W.

Brown had to represent these insurance companies?

Mr. WALL.—Objected to as not j^roper cross-ex-

amination, and nothing to show that the witness has

any knowledge in regard to the docmnent, except

the fact that he signed as a witness, and that if coun-

sel wishes to ask the witness this question, he must

make him his oAvn "witness.

Mr. SAWYER.—XQ. 4. Do you know the facts

that are involved in this document?

Mr. WALL.—Same objection.

A. Do I know the facts involved in this? Yes,

I think I may say I know them.
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Appellant's Exhibit No. 1.

United States Circuit Court of Appeals, Ninth Cir-

cuit.

No. 1226.

DANA ^Y. BROWN, as Assignee, etc.,

Appellant,

A^S.

THE MERCHANTS' MARINE INS. CO., LTD.,

et al..

Appellees.

Affidavit of J. D. Lederman.

United States of America,

Northern District of California,—ss.

J. D. Lederman, being first duly sworn, deposes

and says : That he is an attorney and counselor at law,

engaged in the practice of law^ in the city and county

of San Francisco, State of California; that on the

7th day of April, 1906, the firm of which he is a mem-

ber was the attorneys of record for the aforesaid

Dana W. Brown in that certain action then pending

in the Superior Court of the City and County of San

Francisco, State of California, wherein the Western

Insurance Company and others were plaintiff, M. C.

Harrison was defendant and the said Dana W.
Brown was intervener; that on said day there was

given to said Dana W. Brown, among other things,
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in settlement of said certain cause of action then

pending in said Superior Court of the Cit}^ and

County of San Francisco, State of California, by

the plaintiffs in said action through their attorney

of record, T. C. Van Ness, a document in writing,

which is in the words and figures following, to wit

:

"Whereas, heretofore, the steamer 'City of King-

ston' and the steamer 'Glenogle' were in collision in

the waters of Puget Sound, State of Washington;

that at the time of said collision, the undersigned

marine insurance companies, and each thereof, to-

gether with certain other insurance companies, had

underwritten marine insurance upon the said

steamer ' City of Kingston ' and had outstanding and

in force, each thereof, policies of marine insurance on

said 'City of Kingston,' loss, if any, payable to the

Puget Somid and Alaska Steamship Company; that

at the request and in the interest of said marine in-

surance companies a libel was filed in the United

States District Court of Washington, Western Divi-

sion, by the Puget Sound and Alaska Steamship

Company, against the said steamship ' Glenogle, ' her

tackle, apparel, and furniture ; that prior to the filing

of said libel the lessees under said policies were paid

to the payee named in said policies and tlie under-

signed, together with said other marine insurance

companies, became subrogated to all of the rights of

said payee. That said United States District Court

having in said action awarded to said Puget Sound
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and Alaska Steamship Company, as damages for

said collision, the sum of fifty-eight thousand (58,-

000) dollars and upwards; and said court having

made its decrees and orders ordering that certain

sums of money be paid out of the funds in the regis-

try of the Court to the undersigned, together with

said certain other marine insurance companies, and

said certain siuns having been so paid

:

Now, therefore, for a valuable consideration we do,

and each of us does, hereby sell, transfer, assign and

set over to Dana W. Brown all our right, title and

interest and claim, whether in law or equity, posses-

sion or expectancy, in and to the sum or fund of

four thousand one hundred and thirty-two and 92-

100 (4,132.92) dollars, or thereabouts, distributed to

the Merchant Marine Insurance Company, Limited,

F. W. Martin, M. Buller, R. Williamson, W. Mil-

burn, A. E. Burr, E. H. Banks, C. V. E. Laurie,

A. Bilbrough, W. H. Anderson, Cecil E. Laurie and

A. W. Bilbrough, or to either thereof, by the United

States District Court for the District of Washing-

ton, Western Division, upon the 14th clay of Septem-

ber, 1904, in that certain cause then pending in said

court wherein the Puget Sound and Alaska Steam-

ship Company w^as libelant and the owner of the

steamship 'Glenogie' was claimant; the assignee

herein is hereb}^ subrogated to all of the rights of the

assignors in the premises against the distributees of

said fund of four thousand one hundred and thirty-
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two and 92-100 (4,132.92) dollars, or thereabouts, and

this sum or fund only : it being expressly understood

that this assignment is in no way to affect or be a

claim upon any money or moneys heretofore received

by the assignors or any thereof, or either thereof.

It is hereby further agreed and understood be-

tween the parties hereto and Dana W. Brown, the

assignee herein, that said assignee herein is to and

will ]3ay all unpaid costs heretofore incurred and fu-

*iire costs to be incurred, in that certain action pend-

ing in the United States District Court for Washing-

ton, Western Division, between the undersigned 'all

risk' underwriters and certain 'total loss' underwrit-

ers, resident in the United Kingdom of Great Britain

and Ireland, with the right to said assignee to recover

back the same, if allowed by the Court ; and that the

attorneys for the assignee shall and may be substi-

tuted for the present attorneys of record for the un-

dersigned in said certain above-mentioned action.

This transfer is intended to confirm the agreement

made for us and each of us by Gutte & Frank on the

21st day of October, 1901, by telegraph, with Ira

Bronson acting as the agent of said Brown^ wherein

we, and each of us, agreed to subrogate the said

Brown, to all of our rights, title, interest, and claim

in the said sum or fund of four thousand one hun-

dred and thirty-two and 92-100 (4,132.92) dollars,

and in and to all of our rights, title, interest and
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claims against the distributees of said sum or fund

arising out of the distribution to said distributees of

said sum or fund.

Dated San Francisco, Cala., April 7th, 1906.

WESTERN ASSURANCE CO.,

MARITIME INS. CO., L'D.,

LIVINGSTON, SMITH CO.,

WILHELMA OF MAGDEBURG GEN'L.

INS CO
GUTTE & FRANK, Agts.

THE ASSOCIATED ASSURANCE COM-

PANIES, L'D.,

GUTTE & FRANK, Agts.

IMPERIAL MARINE INS. CO.,

MACONDRAY COMPANY, Agts.

AUSTRIAN-PHOENIX INSURxVNCE CO.,

DICKSON & THIEME,

Gen. Agts.

Witness

:

H. STEVENSON SMITH."

That this affiant and the firm of which he was and

is a member was not able by the exer':*ise of due dili-

gence sooner to obtain said document. Furtlier this

affiant saitli not.

J. D. LEDERMAN.

Subscribed and sworn to before me this 10th da}' of

April, 1906.

[Seal] CHARLES R. HOLTON,
Notary Public in and for the City and County of

San Francisco, State of California.



102 Dana W. Broivn vs.

Clerk's Certificate.

United States of America,

State and Northern District of California,

City and Count}^ of San Francisco,—ss.

I, James P. Bro^Yn, a United States Commissioner

for the Northern District of California, do hereby

certify that on the 6th day of Jmie, 1906, and the

11th day of June, 1906, at the hour of 2 o'clock P. M.,

I was attended b}^ F. H. Wall, Esq., on behalf of the

appellant, and L. S. B. Saw3Tr, Esq., on behalf of the

appellee, and by the witnesses who were of sound

mind and lawful age, and that the witnesses were by

me first carefully examined and cautioned and sworn

to testify the truth, the whole truth and nothing but

the truth in said cause; that said depositions were,

pursuant to the stipulation and order made in open

court, taken down in shorthand by Clement Bennett

and afterwards reduced to t;s^3ewriting ; that the

reading over and signing of the said depositions by

the witnesses was by the aforesaid stipulation ex-

pressly waived. Accompanying this is Appellant's

Exhibit No. 1.
'

T'^rliM

I further certify that I have retained the said

depositions in my possession for the purpose of de-

livering the same with my own hand to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, the court for which the same was taken.
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And I further certify that I am not of counsel

nor attorney for any of the parties ii: the said depo-

sitions and caption named, nor in any wav interested

in the event of the cause named in the said caption.

In witness whereof, I have hereunto subscribed my

hand at my office in the city and county of San

Francisco, State of California, the 25th day of June,

1906.

JAS. P. BROWN,
United States Commissioner, Northern District of

California, at San Francisco.

[Endorsed]: No. 1226. United States Circuit

Court of Appeals for the Ninth Circuit. Opened

and re-filed Aug. 24, 1906. F. D. Monckton, Clerk.

[Endorsed] : No. 1226. In the United States Cir-

cuit Court of Appeals, Ninth Circuit. Dana W.

Brown, as Assignee, etc., Appellant, vs. The Mer-

chants' Marine Insurance Co., Limited, et al.. Appel-

lees. Additional Testimony of Witnesses F. R. Wail

and H. Stephenson Smith, Taken Before James P.

Brown, United States Cojnmissioner for the North-

ern District of California, at San Francisco, June

6 and June 11, 1906, on Behalf of Appellant.

Filed June 25, 1906.

F. D. MONCKTON,
Clerk.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

DANA W. BROWN, as Assignee of, and as Party Sub-

stituted for, THE MANNHEIM ASSURA.NOE

COMPANY, THE IMPERIAL MARINE INSUK-

ANCE COMPANY OF TOKIO, THE AUSTRIAN

PHOENIX ROYAL IMPERIAL PRIVILEGED

INSURANCE COMPANY OF VIENNA, THE AS-

SOCIATED INSURANCE COMPANIES, LIMIT-

ED, THE WILHELMA OP MAGDEBURG GEN-

ERAL INSURANCE COMPANY, THE WEST-

ERN INSURANCE COMPANY OF TORONTO,

THE MARITIME INSURANCE COMPANY, LIM-

ITED, OF LIVERPOOL, THE HAMBURG
UNDERWRITERS, THE YANG TSZE INSUR-

ANCE ASSOCIATION, LIMITED, THE STRAITS

MARINE INSURANCE COMPANY,
Appellants,

YS.

THE MERCHANTS' MARINE INSURANCE COM-

PANY, LIMITED, F. W. MARTIN, M. BULLER,

R. WILLIAMSON, W. MILBURN, A. E. BURR,

E. H. BANKS, C. V. E. LAURIE, A. BIL-

BROUGH, W. H. ANDERSON, CECIL E. LAU-

RIE, and A. W. BILBROUGH, PUGET SOUND
AND ALASKA STEAMSHIP COMPANY, and

the Steamsliip "GLENOGLE,"
Appellees.



Motion to Dismiss Appeal.

Now comes the Merchants' lusurauce CompanT, Lim-

ited, F. W. Martin, M. Buller, R. Williamson, W. Milburn,

A. E. Burr, E. H. Banks, C. V. E. Laurie, A. Bilbrough,

W. H. Anderson, Cecil E. Laurie and A. W. Bilbrough,

named in the petition for appeal as appellees, and ap-

pearing- specially for the purposes of this motion only

and without intending to enter their general appearance

herein, moves the Court to dismiss this appeal upon the

following grounds:

I.

The appeal was not taken within the time provided by

law and the rules of the Court.

11.

It appears from the record in this cause that the fol-

lowing named insurance companies have appeared and

intervened, to wit:

The Mannheim Assurance Company, the Austrian

Phoenix Royal Imperial Privileged Insurance Company

of Vienna, The Associated Insurance Companies, Lim-

ited, The Wilhelma of Madgeburg General Insurance

Company, The Western Insurance Company of Toronto,

The Maritime Insurance Company, Limited, of Liver-

pool, and The St. Paul Fire and Marine Insurance Com-

pany.

It furthei" appears from the record that said named

interveners have not assigned to Dana W. Brown their

interest in this appeal, or in the fund sought to be af-

fected by this litigation. '



And it further appears from the record that no notice

of appeal has been served upon said interveners or any

of them.

III.

It appears from the record tliat the order purportinij;

to substitute Dana W. Brown, for the interveners named

in the petition for appeal and notice for appeal, was not

made and entered in the United States District Court,

for the District of Washington, until the 16th day of

March, 1D05, which date was more than six months after

entry of the final decree from which the appeal is sought

to be taken. The District Court had no jurisdiction at

said time to make said purported order, and the same is

void.

IV.

Dana W. Brown, named as appellant, has not caused

to be certified and brought before this court any evi-

dence on which the District Court found in favor of the

parties to this motion, and no evidence is before this

court tending to show that there was any error in the

entry of the judgment from which an appeal is sought to

be taken.

These interveners and appellees, under the special

appearance above stated, further move to strike from

the record certified by the District Court several pol-

icies of insurance constituting part of the file forwarded

by the clerk of the District Court, and also the opinion

and finding of William G. Choate, arbitrator, and all

papers and documents attached to said opinion and find-

ing, for the reason that these interveners filing this mo-



tion were not parties to said arbitration, and said ar-

bitration, or tlie record therein, could in no manner af-

fect their interests in this litigation.

V.

For the reason that there is no evidence before this

court tending to sustain the appeal.

VI.

For the reason that the decree from which this appeal

is taken was entered upon certain stipulated facts pre-

sented verbally by proctors for the respective parties in

the District Court, which the said District Cburt took

into account and considered in the rendition of its de-

cree in favor of these interveners, and the facts so stip-

ulated were not made part of the record in this case,

were never reduced to writing and certified to by the

District Court, it being understood at the time that said

decree was entered and that no appeal therefrom was

to be taken by any of the parties to said cause.

Respectfully submitted,

THE MERCHANTS' MARINE INSURANCE COM-

PANY, LIMITED, F. W. MARTIN, M. BULLER,

R. WILLIAMSON, W. MILBURN, A. E. BIRR,

E. H. BANKS, C. V. E. LAURIE, A. BIL-

BROUGH, W. H. ANDERSON, CECIL E. LAU-

RIE and A. W. BILBROUGH, PUGET SOUND
AND ALASKA STEAMSHIP COMPANY, and

the Steamship "GLENOGLE,"

By B. S. GROSSCUP,

iAppeariug Specially as Their Proctor.
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Eeceived copy of the foregoing motion this 30th day

of September, 1905, at Seattle, Washington.

IRA BRONSON,

Per D. B. T.

[Endorsed] : No. 122<3. United States Circuit Court of

Appeals for the Ninth Circuit Dana W. Brown, as As-

signee, etc., et al., vs. Merchants' Marine Insurance Co.,

Ltd., et al. Motion to Dismiss Appeal. Filed Oct. 3,

1905.



United States Circuit Court of Appeals for the Ninth Circuit.

DANA W. BROWN, as Assignee of, and as Party

Substituted for, THE MANNHEIM ASSUR-

anoe company, the imperial marine
insurance company of tokio, the
austrian phoenix royal imperial

privileged insurance company of

vienna, the associated insurance
companies, limited, the wilhelma of
magdelburg general insurance com-

pany, THE WESTERN INSURANCE COM-

PANY OF TORONTO', THE MARITIME INSUR-

ANCE COMPANY, LIMITED, OF LIVERPOOL,

THE HAMBURG UNDERWRITERS, THE

YANG TSZE INSURANCE ASSOCIATION,

LIMITED, THE STRAITS MARINE INSUR-

ANCE COMPANY,
Appellants,

vs.

THE MERCHANTS' MARINE INSURANCE COM-

PANY, LIMITED, F. W. MARTIN, M. BULLER,

•^% R. WILLIAMSON, W. MILBURN, A. E. BURR,

E. H. BANKS, C. V. E. LAURIE, A. BIL

BROUGH, W. H. ANDERSON, CECIL E. LAU-

RIE and A. W. BILBROUGH, PUGET SOUND

AND ALASKA STEAMSHIP COMPANY and

the Steamship "GLENOGLE,"
Appellees.



Argument in Support of Motion to Dismiss.

First Ground.

The decree from which Dana W. Brown seeks to ap-

peal was entered on the 14th day of September, 1904.

(Record, page 57.) The six months' period within which

the statute allows an appeal to be taken expired on the

13th of March, 1905. An attempt at serving notice of

appeal was made on that day but, as appears from the

Record (pages 68 and 69), intervener Brown did not

obtain permission of the Court to intervene until the

16th of March, 1905. He therefore had no standing

in the District Court on the date he served his notice of

appeal. On the 16th of March, 1905, the District Court

had no jurisdiction for any purpose except to allow an

appeal bond.

It further appears from the record that the operation

of the decree from which an appeal is sought was not

stayed in any way. Distribution was immediately made

according to the terms of the decree. By reason of the

failure of the interveners to apply to the Court for an

order of stay and supersedeas they abandoned all right

to appeal.

Second Ground.

The St. Paul Fire and Marine Insurance Company be-

came party to this suit by intervention and was awarded

a share of the salvage by decree entered in the District

Court October 29th, 1903. (Record, pages 31, 32, 33

and 34.) Appellant Danai W. Brown has not sought

to make the St. Paul Fire and Marine Insurance Com-
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pany a party to this appeal and has served no notice of

appeal upon it.

The Mannheim Assurance Company became a party

to this proceeding by intervention and filed an answer

opposing the decree from which this appeal is taken.

(Record, page 38.) The Mannheim Assurance Company

was at all times during the progress of this suit repre-

sented by Johnson & Higgins, its general agents, and

appeared in this action by J. C. Flanders as proctor.

(Record, page 49.)

It appears from appellant's petition for appeal (Rec-

ord, page 76) that Johnson & Higgins, representing said

Mannheim Assurance Company, have never assigned

nor agreed to assign their interest in the fund affected

by the decree from which this appeal is sought to be

taken. Dana W. Brown has no right to represent them

in this proceeding and has not made them parties to

this appeal.

No assignment is shown of the right of Dana W.

Brown to appear as assignee for interveners, The Aus-

trian Phoenix Royal Imperial Privileged Insurance

Company of Vienna, The Associated Insurance Com-

panies, Limited, The Wilhelma of Magdeburg General

Insurance Company, The Western Insurance Company

of Toronto or the Maritime Insurance Company, Lim-

ited, of Liveri^ool.

It affirmatively appears from the petition for appeal

filed by said Dana W. Brown that he did not have any

assignment of said insurance companies at the time he

served and filed his notice of appeal and he failed to



make eacli and all of said companies parties to this ap-

peal and failed to serve notice of the appeal upon each

and all of them.

For his failure to serve notice of the appeal upon all

of the parties who had previously appeared and inter-

vened in the action the appeal should be dismissed.

Copeland et al. vs. Waldron, 133 Fed. 217.

Revised Statutes of the U. S., sec. 1005.

Appellant will probably claim that the telegram over

the signature of Gutte & Frank under date of October

21, 1901, as follows:

''AH underwriters will subrogate for |500.00 net

cash," constitutes a contract for the assignment of these

claims and consequently will operate as an equitable

assignment. The Court will note that Gutte & Frank

do not assume to represent all the underwriters. Just

which interveners they do represent does not appear but

it does appear from the fourth section of the petition,

on page 79, that other general agents represented many

of these underwriters and that Gutte & Frank subse-

quently refused to execute an assignment.

We submit (a) that the telegrams set forth on page

78 do not constitute a contract; (b) that if these tele-

grams could be given that construction, no authority ap-

pears for Gutte & Frank acting for all the under-

writers; (c) that It does not appear that there was any

tender of money to the underwriters; (d) that it affirm-

atively appears that some of the underwriters repu-

diated the whole transaction and others were not

parties to It; (e) that giving the whole transaction its
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broadest construction and eliminating the questions

raised above, Brown's rights at the most woukl be

merely those of an equitable assignee and it is well

recognized that where an equitable assignee appears

as party to a proceeding the assignor, who has the legal

right, is a necessary party.

Woodward vs. M'Connaughey, 106 Fed. 758.

Third Ground.

A party, to appear and be substituted as assignee of

a prior party to a suit, must first obtain leave of Court

to so appear, otherwise he is a stranger to the suit. It

appears that Dana W. Brown did not apply to the Dis*

trict Court for leave to intervene as a substituted party

until the 16th of March, which was six months and one

day after the rendition of the original decree. Three

days elapsed after the original notice of appeal served

by Dana W. Brown before he obtained leave of court

to intervene. The District Court had no jurisdiction of

the cause after the service of notice of appeal. Leave

to substitute must be granted by the court in which

cause is pending, and after notice of appeal the cause

is pending in the appellate court and not in the District

Court except for the purpose to approve bond.

General Admiralty Kule 43.

Fourth Ground.

The order of September 14th from which the appeal

is taken appears to have been entered upon evidence.

No evidence has been certified to this court bearing up-
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on the issues raised by the intervention of the Mer-

chants' Marine Insurance Company, Limited, and other

insurers in favor of wliom tlio decree is entered. No

testimony has been talien in this court bearing upon

those issues. It follows that a decree in the court be-

low must stand as correct. Among- the flies of this

court not printed will be found a bundle of policies but

there is nothing- to show that these policies were ever

introduced in evidence. The facts stipulated by counsel

before the court below bearing upon these policies, if

they may be considered in evidence, do not appear in the

record. These policies should therefore be stricken

from the record. The report of AVilliam G. Ohoate as

an arbitrator settling the rights of certain parties to

the suit cannot be considered in evidence. That pro-

ceeding was merely a proceeding between the parties

to the arbitration and in no way affect the merits of

the interveners who make this motion.

The 5th and 6th grounds of the motion are covered

by the foregoing.

Respectfully submitted,

B. S. GROSSCUP,

Proctor for Intervening Appellees.

Received copy of the foregoing argument this 30th

day of September, 1905, at Seattle, Washington.

IRA BROXSON.

Per D. B. T.
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[Endorsed]: No. 1226. United States Circuit Court

of Appeals for the Ninth Circuit. Dana W. Brown, as

Assignee, etc., et al., vs. Merchants' Marine Insurance

Co., Ltd., et al. Argument in Support of Motion to Dis-

miss. Filed October 3. 1^5.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

DANA W. BROWN, as Assignee of

and as Party Substituted for the

Mannheim Assn. Co., et als..

Appellant,

VS.

THE MERCHANTS' MARINE
INS. CO., LTD., Et Als.,

Appellees.

> No. 1226.

Appellant's Answering Brief on Motion to Dismiss

Appeal.

STATEMENT OF THE CASE.

A brief statement of the facts of the case out of which

this motion arises will probably aid the Court to a

clearer comprehension of the questions involved.

This is an appeal from the decree of the Court below

distributing four thousand one hundred and thirty-two

dollars and ninety-two cents ($4,132.92) to the appel-

lees (Apostles, pp. 57 and 58).



In August, 1898, the assignors of the appellant issued

their all risks valued hull policies (valuation, $75,000.-

00) of marine insurance upon the steamship "City of

Kingston" at the valuation and for the sums appearing

on page 40 of the Apostles.

Simultaneously or subsequently the appellees issued

their total loss open policies for "$12,200.00 on dis-

" bursements and
|

or increased value insured against

" total loss only, warranted free from all average no

" salvage charges and contained the P. P. I. Clause"

upon the same vessel (Statement of Facts, Exhibit No.

). The "P. P. I." clause meaning, of course,

"Policy Proof of Interest."

Thereafter the "Kingston" was in collision with the

steam.ship "Glenogle" and became a total loss. After

the liabilities of the vessels were determined by the

Court in the collision cases and the amount due the

"Kingston" paid into the registry of the Court and all

expenses of suit paid and deducted from said amount,

there remained in the registry of the Court $47,426.97,

which the valued policy underwriters claimed should

have been distributed to them. Instead of this $47,-

426.97 being distributed to the aforesaid underwriters,

$4,132.92 was distributed to the open policy under-

writers. The appeal here is from the decree of distri-

bution, distributing this $4,132.92 to the appellees in-

stead of to the appellant substituted for the aforesaid all

risks underwriters (Apostles, pp. 72 and 73).



As TO THE First Ground Urged for Dismissing

THE Appeal.

The decree appealed from was made and entered on

the 14th day of September, 1904; so that the six months'

period did not expire until the end of the 14th day of

March, 1905. On the 13th day of March, 1905, there

was served upon the proctor for the appellees and filed

with the Clerk of the District Court the notice of ap-

peal (Apostles, pp. 62 and 83) ; on the same day

(March 13, 1905) there were served upon the proctor

for the appellees the order substituting appellant Dana

W. Brown and also notice of the substitution of appel-

lant Dana W. Brown (Apostles, pp. 83 and 84).

Under rule i, in i\dmiralty of this Court, as modi-

fied by note to rule i, in Kenney vs. Louie, May Term,

1903, the appeal is perfected by filing with the Clerk

of the District Court and serving upon the adverse

party notice of appeal. Nothing further is necessary

to be done. 1 he affidavit of Bronson (Apostles, pp. 83

and 84) shows that he served the order substituting

Brown on the 13th day of March, 1905. He could not,

of course, have served such an order unless there was

one, and if there was such an order on March 13, 1905,

the fact that it was not filed until March i6th would

not defeat the appeal. It further appears from the rec-

ord (Apostles, p. 65) that the appellant's bond on ap-

peal was approved and filed on the 13th of March,

7905, and on that day the Judge below endorsed on said



bond "appeal is allowed." This, too, shows that the

order of substitution must have been made on March

13, 1905, or prior thereto.

"When prayer for allowance of an appeal was
within the statutory time, the case will not be dis-

missed for the reason that the appeal was not act-

ually allowed within that time." Latham vs. U. S.,

9 Wall., 145, 19 Law Ed., 771.

"An order allowing an appeal has relation back
to the date of the prayer for allowance, and will be

considered as made on that day." lb.

It is respectfully submitted to the Court that the ap-

pellant here should not be compelled, for the purposes

of this motion, to go into any phases of the case, save

as to the alleged irregularity in acquiring jurisdiction

of the persons of the appellees. This is a special ap-

pearance on the part of the appellees, an appearance in

which they say they appear "Specially for the purpose

of this motion only and without intending to enter" a

general appearance herein. Under such an appear-

ance, the Court should not consider any questions that

may be raised as to non-joinder or mis-joinder of par-

ties, or as to the evidence to support the decree, or as to

the nature or efifect of the assignment, or as to insuffi-

ciency in the assignment of errors, or the motion to

strike from the record certain documents or any other

question save the alleged failure properly to perfect the

appeal. Tn addition, this special appearance comes

after the attorney of record for the appellees in the
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Court below and for the motion here had endeavored

to sever his connection with the cause, because he did

not feel at liberty to accept service or make stipulations

(Apostles, pp. 74 and 75).

A party cannot fail to appear and reap advantages

which an appearance alone will secure (Ency. Pi &
Pr., Vol. 2, p. 602).

If it appears that the Appellate Court has not juris-

diction, either of the person or of the subject matter,

the Court will, of course, dismiss the cause upon its

own motion.

Clearly the Court here has jurisdiction of the subject

matter, viz., the proper distribution of a fund in the

registry of a Court of Admiralty; so that the only ques-

tion this Court can consider, upon this special appear-

ance for the purpose of moving to dismiss, is. Has the

Court jurisdiction of the person?

The subject matter being within the Admiralty, the

Court has jurisdiction thereof, and the motion should,

therefore, be denied. We are not compelled, by this

motion, to discuss the merits of the cause with parties

who have elected not to put in a general appearance;

but who have preferred to wait until the last moment

and then endeavor to try the whole cause upon a mo-

tion to dismiss, made on a special appearance.

The filing of the points and authorities with the mo-

tion to dismiss make it necessary for us to submit au-

thorities upon questions that we are satisfied should not

be considered upon such a motion. Among them is the



objection urged under the first ground: that distribu-

tion having been made according to the terms of the

decree and no supersedeas having been given, that the

right to appeal has been abandoned. We think it well

settled that distribution does not work an abandonment

of the right to appeal.

In the case of Basket vs. Haskell^ as Admr., 107 U.

S., 27 Law Ed., 501, et seq., the Court said:

''It is apparent, however, that the sole controversy

is between the present parties to the appeal. By
the delivery of the certificate of deposit to the clerk,

the attorneys of Basket are exonerated from all re-

sponsibility, and the payment of the money by the

bank, to the appellee, equally relieves it and its offi-

cers; for, not being parties to the appeal, and the

execution of the decree not having been superseded,

the decree will always furnish them protection,

whether affirmed or reversed; because, if reversed,

it would only be so as between the parties to the ap-

peal. So that the omitted parties have no legal in-

terest, either in maintaining or reversing the de-

cree, and consequently are not parties to the ap-

peal," and authorities cited.

In Milner vs. Meek, 95 U. S., 24 Law Ed., 446, the

Court said (p. 447) :

"Milner alone appealed; but his appeal brings

up so much of the case and such of the parties as

are necessary for the determination of his rights."
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As TO THE Second Ground Urged.

First as to the objection that no notice of appeal has

been served upon certain of the intervenors:

"Where a person is entitled to an aliquot propor-

tion of a certain sum in the hands of trustees, if the

proportion and sum be clearly ascertained and fixed

upon the face of the trust the persons entitled to the

other aliquot shares of the fund are not indispens-

able parties to a bill to have it transferred to him."'

Ency. PI. ^ Pr., Vol. XV, 658.

"Where a decree disposes of a number of dis-

tinct claims, an appeal by one party from an ad-

verse decision as to one of such claims does not

bring up for review the other portions of the de-

cree." Mason et al. vs. Marine Insurance Co., no
Fed., 452.

The rights of the different parties in this cause were

certainly several and not joint. There was a fund in

the registry of the Court to be distributed to whomso-

ever was lawfully entitled thereto. Each underwriter

should have received such part of this fund to which, if

to anything, it was entitled, in such proportion as the

am.ount in its own separate policy bore to the fund.

Any sum of money paid to any underwriter was paid to

it because of the fact that a policy had been written

creating a separate or several obligation on the part of

that underwriter. The amount paid each underwrite^

was distinctly distributive. Any one of the under-

writers could assign its interest in the amount distrib-

uted to it and the assignee could proceed as representing
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that particular interest. The decree of the Court here

distributed the fund in the Registry of the Court to the

appellees in certain definite proportions. So that Cope-

land vs. Waldron, 133 Fed., 217, has no application

whatsoever. In fact what the Supreme Court said in

Estis vs. Trabue, 128 U. S., 229, cited by this Court in

Gopeland vs. Wuldron, supra, is in point here. The

language used is:

"There is nothing distributive in this judgment,
so that it can be regarded as containing a separate

judgment against the claimants and another separ-

ate judgment against the sureties."

In fact, what we contend for here has long been ap-

proved by the Supreme Court of the United States,

That Court said, in The Connemara, 103 U. S., 26 L.

Ed., 322:

"In Rich vs. Lambert, 12 How., 347, several

owners of cargo, having distinct interests, united in

a libel against the ship to recover for damage done
the goods, and the appeal was from a decree in

favor of each owner for his separate loss; in Oliver

vs. Alexander, 6 Pet., 143, the libel was by seamen
to recover their wages, and the decree was in favor

of each man separately for the amount due him in-

dividually; and in Stratton vs. Jarvis, 8 Pet., 4, the

decree was against each claimant of goods saved by
salvage service for his separate and distinct share

of the salvage. The cases were heard, so far as the

merits are concerned, precisely the same as if sep-

arate libels had been filed for each cause of action,

and the decrees as entered were in case of separate

suits. Rich vs. Lambert, supra, 353. Here, how-



ever, the matter in controversy was the amount due

the salvors collectively, and not the particular sums
to which each was entitled when the amount due

was distributed among them."

In the case at bar, the very matter in controversy is as

to the particular sum to which each party was entitled

when the amount was distributed among them. Prac-

tically the same objection raised here was urged in Gif-

fillan vs. McKee, 159 U. S., 303, 40 L. Ed., and the

Court said (40 L. Ed., 164) :

"The objection that an appeal was not taken by

the other defendants; that they did not join in the

appeal, and that there was nothing in the nature of

a summons and severance,—is equally untenable.

The decree was several, both in form and substance,

and the interest represented by each defendant was

separate and distinct from that of the other. In

such cases any party may appeal separately to pro-

tect his own interest," and many cases cited. Cited

with approval by this Court in The Eugene, 87

Fed., 1003.

It must be borne in mind that this is an appeal in ad-

miralty, and in such an appeal the cause is heard de

novo. By admiralty rules 7, 8, and 9 of this Court, up-

on seasonable application and a proper showing made,

new allegations may be made in this Court or a new de-

fense may be pleaded or different relief may be prayed

for or new proof may be offered. About the only thing

that will not be done by the Appellate Court is to

change the cause of action or to permit amendments to

cure defective process. If it had been necessary to get



lO

up here the intervenors mentioned in the second ground

of the objection, the appellees might have brought them

along, if they had made application to bring them up

and had shown cause to this Court that they should have

been brought up ; but clearly they cannot at this stage of

the proceeding appear specially by a motion to dismiss

the appeal and then urge the objection set out.

As to the St. Paul Fire & Marine Ins. Co., it was a

part\' to the arbitration agreement, and those parties

agreed not to appeal as between themselves; but there

v\as no agreement not to appeal against any decree

made in favor of the appellees, none of whom was a

part}" to the agreement not to appeal. (Statement of

Facts, Exhibit No. —
.

) In fact, the agreement under

which the distribution of the fund (other than the dis-

tribution of $4,132.92 to the appellees) was made con-

tained this proviso: "This agreement shall in nowise

" prejudice the rights of the undersigned to their rata-

" ble proportion of the fund so retained in the registry

" of the Court" (Apostles, p. 54) : that is, as to their

proportion of this $4,132.92, the very amount now in

controversy.

As to the Sufficiency of the Assignment.

The allegations in the petition of the appellant

[Apostles, pp. 77, 78 and 79) being undenied, must

stand as the facts constituting the assignment, that is to

say: The appellant "agreed with the underwriters

" above named (all of the all-risks underwriters) for
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" the assignnient of all of their rights under tlie policies,

" in consideration of the payment of $500 and certain

"costs; that said insurance companies were all repre-

" sented by Gutte & Frank," etc.

In the admiralty "an assignee of an interest may
" maintain an action upon his title as if originally vested

" in him." [Mut. Safety Ins. Co. et al. vs. Cargo of the

George, Ytd. case No. 9981, p. 1085.)

This being a proceeding in admiralty and the Court

having once acquired jurisdiction of the subject matter

here—the proper distribution of a fund in the registry

of the Court— it will, under the general rule of all ad-

miralty Courts, retain jurisdiction for all purposes, and

will make distribution to whomsoever may be entitled

to receive distribution. In Spratley vs. Hartford Ins.

Co., Fed. Case No. 13,256, the Court decided that

—

"An order on an insurance company, given by the

assured to a creditor of his, after the loss, directing

the company to pay such creditor the whole amount
due under the policy, makes the person receiving

such order an assignee of the cause of action, and en-

titles him (under the statute requiring the action to

be brought in the name of the real party in interest)

to sue on the policy, for the loss, in his own name."

Assignor Brown was subrogated to all of the rights

of his difYerent assignors, and the assignment is good as

to all or any one of such assignors. What was said by

Morrow, District Judge, in The Elmbank, 72 Fed., p.

613 et seq., is pertinent here:

"This is not an action at law, but it is a proceed-



12

ing of an equitable nature to distribute a fund in the

registry of the Court. The proceeding is in the na-

ture of inter-pleader. . . . But the rule of law
against 'splitting up causes of action' has, obviously,

no application to an equitable proceeding of this

character. . . . 'The rule that, at law, assignment

of part of a claim cannot be enforced, has no appli-

cation in an equitable proceeding for the apportion-

ment of a fund.' . . . Nor is the consent of the

debtor necessary to an effectual assignment, in

equity, of part of an entire debt. . . . It is to be

observed, however, that there was no fund in exist-

ence when these assignments were made by Price to

the respective assignees. . . . Indeed it did not

necessarily follow that there ever would be any fund

in his favor. The assignments were, therefore,

m^erely of a chose in action. But assignments of this

character are recognized in equity and will be en-

forced. ... In Peugh vs. Porter, 1 12 U. S., 737,
the Supreme Court upheld an assignment of part of

a fund under circumstances closely analogous to

those in the case at bar."

"We think it well settled, both by principle and

authority, that the rights of equitable assignees will

be protected by the courts of law as well as by courts

of equity, and whenever it sufficiently appears that

it is the intention and understanding of the parties

that the transaction shall be an assignment, there is

nothing in the law to prevent its having that effect/'

Pass vs. McRea, 26 Miss., 143, 149, 150.

"Though the law does not admit an assignment

of a chose in action, this Court does; and any words

will do; no particular words being necessary there-

to." By Lord Chancellor Hardwick, in

Row vs. Dawson, i Ves., 331, 332.
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In Chowne vs. Bay lis, 31 Bevan, 351, it appears that

one John Durden, having insured his life, wrote to the

insurance company as follows:

"The Manager or Secretary of the Victoria Life

Association

:

Please take notice that I wish to transfer my in-

terest in the policies taken out in your office for two

hundred pounds and three hundred pounds respec-

tively, to Alfred Richard Cutbill, Esq., Manager of

Commercial Bank of London."

This letter was received by the company and noted in

the books. Held, that it was a good, equitable assign-

ment as against a subsequent assignee of the policies

who had, in addition, obtained possession of them. Sir

John Romilly, Master of the Rolls, said:

"It is impossible to say that such a transaction and

such a document has no meaning, and was intended

to have no meaning, and yet unless it assigns his in-

terest in the policy it means nothing. It is to be ob-

served that no formal instrument is required for this

purpose. All that is wanted is that the document
should express the intention of the assignor to there-

by make the assignment."

It appears (Apostles, pp. 54 and 79) that the assign-

ors, the Imperial Marine, the Yang Tsze, the Straits

Marine, and the Hamburg Underwriters executed the

assignment and each received its proportionate part of

the consideration. As to the others for whom Brown

was substituted, there was, as already said, an equitable

assignment as to each and all thereof (Apostles, pp. 54,
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77, 7^ ^"^ 79)- Further, the Court below recognized

Brown as such assignee, by making the order of substi-

tution. If the appellees desired to attack that order,

the course was open to them to do so by a denial, season-

ably made, of the allegations in the petition which re-

sulted in the making of the order.

As TO THE Third Ground Urged.

This ground is not consistent with the record. The

record shows that an order was made substituting

Brown as a party, in place of his assignors, prior to the

14th day of March, l^he Apostles show (p. 84) that the

order substituting Brown was served upon the proctor

for the adverse party on the 13th day of March, 1905.

The order must have been made at the time it was

served and the presumption is in favor of all regulari-

ties in regard thereto. The mere fact that it was not

filed until the i6th day of March in no way affects the

substitution, provided the order was made prior to the

16th day of March. The order, under the authority of

Latham vs. U. S., 9 Wall., supra, would relate back to

the time of its making.

As TO THE Oral Objection on the Ground of the

Insufficiency of the Assignment of Errors.

"In other cases assignments of error have been
filed which merely specified as error that the judge
made the decree which he did make instead of mak-
ing a different one. And I know of no case in
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which the fact of the assignment of errors, as in this

latter form, has either prevented the appeal or the

hearing of all the questions in the cause by the Ap-
pellate Court. Ben. Adni., Sec. 628.

"It is no ground to dismiss an admiralt}^ appeal

because the record shows that there was no evi-

dence, nor agreed statement of facts, nor assign-

micnt of errors. Admiralty cases on appeal to the

Circuit Court are tried de novo, on the original or

amended pleadings, and on such evidence as may
be properly ofi'ered, whether the same was ofifered

in the District Court or not.'' The Ethel, 31 Fed.,

576.

xA.fter the cause once gets into the Appellate Court,

" it is proceeded with substantially as it would have

*' been if originally begun in that Court." (The Louis-

ville, 154 U. S., 25 L. Ed., 771.)

The whole case is opened by the appeal. [The Hes-

per, 122 U. S., 30 L. Ed., 1 175.)

Since in admiralty the parties have a right to have

the whole case tried de novo by the Appellate Court,

they can not be deprived of this right by an entire fail-

ure to assign error. Rule 52 of the Admiralty rules

made by the Supreme Court provides, "no reasons of

" appeal shall be filed or inserted in the transcript."

It is respectfully submitted that the motion should be

denied.

IRA BRONSON AXD

D. B. TREFETHEN,
Proctors for Appellant.
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AS TO PROPER PARTIES.

Counsel seem to overlook or mistake the main point of

our argument under this head. We admit that, without

summons and severance, a party in interest may appeal;

but he must make all parties in the court below parties

to the appeal, so that they will be before the appellate

court. We deny that the rights of the different parties

in this cause were several and not joint. There was a

fund in the registry of the court to be distributed to whom-

soever was lawfully entitled thereto. But this fund was

not sufficient to fully meet all the just claims against it,



so that it had to be distributed pro rata among the claim-

ants. And if any one of the claimants received more or

less than his or its proper share, would not the shares of

all the others be proportionately diminished or increased?

If so, and if distribution does not work an abandonment

of the right to appeal, as appellant contends, are not all

the parties to this suit interested in the appeal of any one

of them? Most assuredly they are; and if this were not

so, appellant, and the companies he claims to represent

would have no appealable interest in this suit, and no

standing in this court. Each of the orders of distribu-

tion herein might be considered as only a separate clause

of one decree.

Not one of the cases cited by appellant in his brief (pp.

6, 7, 8 and 9) is in point, because in them all the omitted

parties had no interest, either in maintaining or reversing

the decree, and consequently were not necessary parties

to the appeal. The appellant here has not brought in all

the parties necessary to the final adjudication of the case.

Suppose the appellant should prevail, how could there be

a distribution of the fund among those entitled? All the

parties interested in the litigation and who have a right

to be heard are not before the court; and, we repeat, all

parties in interest to the controversy, whether legal, equi-

table or in admiralty, on one side or the other, must be

brought into the court. The conclusion of this matter

is that if the appellant could not bring in all parties in-

terested, he should have applied for an order of summons

and severance, or its equivalent. We will content our-

selves with citing only one more authority than we have



already cited in our first brief. We did cite it at the hear-

ing of this motion. The syllabus in Sipperley et al. vs.

Smith et al., 155 U. S. 86, reads: "An appeal from a judg-

ment affirming a decree against defendants and interven-

ers was taken by certain of the interveners. No applica-

tion for summons and severance as to an intervener not

appealing, or any equivalent therefor, nor any order per-

mitting severance appeared in the record ; and no applica-

tion was made for the issue of citation to defendants or

leave to perfect the appeal as to them, and neither they

nor such interveners appeared. Held, that the appeal

should be dismissed'' ; citing authorities.

Foster in his Federal Practice, after giving the rule and

citing authorities for it, says : "There are two reasons for

this : that the successful party may be at liberty to proceed

in the enforcement of his judgment or decree against the

parties who do not desire to have it reviewed ; and that the

appellate tribunal shall not be required to decide a second

and third time the same question on the same record."

AS TO THE SUFFICIENCY OF THE ALLEGED AS-

SIGNMENT BY THE VARIOUS COMPANIES OF

THEIR INTERESTS IN CERTAIN POLICIES OF

INSURANCE.

Appellant claims an equitable assignment by a iutiub tr

of the companies which he attempts to represent, and prac-

tically concedes that he has no assignment from the others.

There is no use in rej^eating what was said on pages 9

and 10 of our former brief on this point, which please see.



AS TO WANT OF EVIDENCE.
Please see bottom of page 10 and top of page 11 of our

former brief on this point. Says this court in Ebner v.

Zimmerly, 118 Fed. 818: "As no evidence submitted at

the trial is contained in the record, it cannot be claimed

that the Court abused its discretion in the premises."

AS TO INSUFFICIENCY OF THE ASSIGNMENT OF
ERRORS.

Counsel cite Ben. Adm., and The Ethel, 31 Fed., as to

a general form and no necessity of an assignment of errors.

But the text-book and the decision were made long before

the rules of this court, or of the Supreme Court, were

adopted, and are consequently of no authority. Under

this court's Rules in Admiralty (Rule 1, and note), the as-

signment of errors is not required to be filed imth notice

of appeal, but must be sent up to the appellate court with

the apostles, as required in Rule 1 of the Admiralty Rules

of the Court. The eleventh rule of this Court applies,

also, to all appeals in admiralty as well as in equity and

to proceedings upon writs of error. Dufour vs. Lang, 4

C. C. A. 663. We cite a few other cases which flatly con-

tradict the views of counsel as to the office, form and ne-

cessity of an assignment of errors.

Van Gunden vs. Va. Coal & Iron Co., 3 C. C. A. 294

;

Richardson vs. Walton, 9 C. C. A. 604

;

Grape Creek Coal Co. vs. Farmers' Loan & Trust Co.,

12 C. C. A. 350

;

A. T. & S. F. R. Co. vs. Mulligan, 14 C. C. A. 547

;

Fla. Cent. & P. R. Co. vs. Cutting, 15 C. C. A. 597;

Doe vs. Waterloo Min. Co., 17 C. C. A. 190.
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A mere glance at the assignment of errors in this case

will show its ntter insiiflQciency. It is altogether too gen-

eral and too indefinite. The provision in Rule 52 of the

Admiralty Rules made by the Supreme Court, that "No

reasons of appeal shall be filed or inserted in the tran-

script, is evidently intended to exclude arguments from

the transcript. The decisions of the courts exclude rea-

sons or arguments even from the assignment of errors.

If there were any necessary conflict between Rule 52, par.

11, of the Admiralty Rules made by the Supreme Court,

and Rule 11 and Admiralty Rule 4, par. 8 of this Court,

this Court would never have adopted the latter. The only

authority we need, in this court, for the necessity of an

assigTiment of errors in an admiralty case, like the pres-

ent, ^ this Court's own rules. Rules were made to ex-

pedite business and for the convenience of the Court, and

the rules relied upon here are amply supported and en-

forced by both reason and authority.

We respectfully submit that this appeal should be dis-

missed.

B. S. GROSSCUP,

Proctor for Intervening Appellees.

LORENZO S. B. SAWYER,

Of Counsel.
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STATEMENT OF THE CASE.

This appeal grows out of the distribution of certain

monies recovered from the owners of the Steamship

"Glenogle" as an award upon a division of the damages
resulting from a collision between the Steamship ''Glen-

ogle" and the Steamboat ''City of Kingston" (upon

which all of the parties hereto were insurers), which

collision occurred on the 23d day of April, 1899. The
United States District Court, for the District of Wash-



ington, awarded to the Puget Sound and Alaska Steam-

ship Company, the libellant in said cause, $59,015, together

with interest and one-half the taxable costs.

Said cause up to this time had been prosecuted in the

interest of, and upon the responsibility of, and at the

expense of the assignors of the appellant herein, who were

valued policy underwriters upon the hull of tlie "King-
ston." On the 29th day of October, 1903, the District

Court caused to be entered a decree (Pages 31, 32, 33 and

34 of the Apostles on Appeal), distributing said funds as

to the payment of certain costs and expenses, and provid-

ing that the sum of $47,426.97 should remain in the reg-

istry of the court for distribution among the valued policy

underwriters and the St. Paul Fire and Marine Insurance

Company, undewriter upon open policy; subject to the

rights of the English Underwriters upon open policies,

(the character of which is the subject matter of this ap-

l>eal and will be hereafter discussed), to intervene therein

for the distribution of such funds to them if they could

show any equitable interest therein.

On the day of February, 1904, the District Court

made an order (Pages 47 and 48 of the Apostles on Ap-

peal), distributing all but $4132.92 of said funds to the

assignors of the api>ellant herein.

On the 29tli day of December, 1903, said open policy

underwriters, being the appellees herein, intervened in

said cause for the first time, and asked that they be allowed

to share in the distribution of the funds in question. After

various proceedings had in said cause the District Court

by a decree (Pages 57 and 58 of the Apostles on Appeal)

awarded to said intervenors the sum of $4132.92, being

all of the funds in the registry of the court, growing out

of the award aforesaid, and upon account of the policies

issued by said intervenors, the api^ellees herein. It ap-

peared from the record and it is a fact that the assignors

of the appellant herein had not been paid from said award
the amount theretofore paid by them upon their valued



policies to the Puget Sound and Alaska Steamship Com-
pany, the assured and owner of the Steamboat "City of

Kingston." It further appeared that the total amount
of said award to the appellees, to-wit, the sum of $4132.92,

was much less than the deficiency remaining due to the

said assignors of the appellant after deducting the total

amount allowed them from the amount which they paid

upon their policies. The rights of the valued policy under-

writers were assigned to the appellant, who thereupon

instituted this appeal. All of the policies in issue are in-

cluded in the record. The evidence taken subsequent to

the appeal establishes the assignment of the rights of the

valued policy underwriters to the apjoellant.

ASSIGNMENT OF ERROR.

The appellant assigns as error:

1. That the award of $4132.92 to The Merchants'

Marine Insurance Company, Limited, F. W. Martin, M.

Buller, R. Williamson, W. Milburn, A. E. Burr, E. H.

Banks, C. V. E. Laurie, A. Bilbrough, W. H. Anderson,

Cecil E. Laurie and A. W. Bilbrough, was contrary to

law and to the evidence in this cause.

2. That the proper award of said sum of $4132.92

in this cause depended upon the particular facts of this

case, and that the facts do not warrant the making of

any award in favor of the said The Merchants' Marine

Insurance Company, Limited, F. W. Martin, M. Buller,



R. Williamson, W. Milburn, A. E. Burr, E. H. Banks, C.

V. E. Laurie, A. Bilbrough, W. H. Anderson, Cecil E.

Laurie and A. W. Bilbrough, but tliat said award should

have been made in favor of the iutervenors for whom the

appellant herein has been substituted as a party.

3. That the District Court erred in entering a decree

in favor of said The Merchants' Marine Insurance Com-
pany, Limited, to F. W. Martin, M. Buller, K. William-

son," W. Milburn, A. E. Burr, E. H. Banks, C. V. E.

Laurie, A. Bilbrough, W- H. Anderson, Cecil E. Laurie

and A. W. Bilbrough, for sum of $4132.97.

4. That the District Court erred in not directing a

decree to be entered in favor of the intervenors repre-

sented by the said Dana W. Brown, for the said sum of

$4132.9L

AEGUMENT.

The issue in this case, while comparatively simple in

statement, has not been presented in direct form for the

decision of the courts so far as counsel for the appellant

are aware, and, so far as the record shows, was not pre-

sented to the District Court at all.

At the time of the collision in question the ''City of

Kingston" was insured in the sum of $75,000 by the ap-

pellant's asisgnors, in policies placing the value of the

"City of Kingston" at $75,000, which, as between the

parties to said insurance, established her value at that

sum. Subsequent to the collision said insurers paid the

full amount of said policies and thereupon became entitled

to be subrosraterl un to the full sum of said $75,000 to all



monies awarded to the Steamboat "City of Kingston" or

lier owners.

The Liverpool Steamship Co. v. Phoenix Ins. Co.,

129 U. S. 397, 32 L. Ed. 788.

Previous to the collision in question the appellees

herein had issued to the owners of the "City of King-

ston" certain policies termed "Total Loss Policies"

which were "policy proof of interest" policies, and, fur-

ther, which showed upon their face that they were "dis-

bursement" policies.

The sum and nature of these iDolicies are too well

known to require any extended statement. They are

"wager" jDolicies pure and simple, both in their character

as policies, proof of interest, and in their indefinite char-

acter as applied upon disbursement, and have so been

1 ecognized universally.

Intenrafiojwl Xar. Co. v. Atlantic Mid. Ins. Co.,

100 Fed. 304.

Tlie valued policy underwriters in issuing their poli-

cies upon the '

' City of Kingston '

' to the extent of $75,000,

upon her agreed value of $75,000, entered into an agree-

ment with her owners which carried to the underwriters

in case of loss, and upon pa^TQent by them, an absolute

right to subrogation to the full extent of said $75,000 as

to any rights inuring to the benefit of the owners.

\Vlien the owners entered into this agreement they

then and there parted with the power to dispose of their

interests up to that sum of money.

And when appellant's assignors paid the policies in

question they became actually and absolutely the owners

of the claim of the Puget Sound and Alaska Steamship

Company against the Steamship "Glenogle" to the ex-

tent of $75,000. The owner had no right, indeed, no

power, to transfer any part of that interest to any other



person or persons whomsoever, and the subsequent pay-

ment by the appellees of their wager policies could not

entitle them by operation of law to any rights in the sum
in question which the Puget Sound and Alaska Steamship

Company could not voluntarily transfer. What the as-

sured cannot do for itself the law cannot do for it.

As was said in the case of the International Naviga-

tion Company v. Atlantic Mutual Insurance Company,
100 Fed., at 307

:

"Disbursement policies are often issued where the

hull is fully covered by other policies; they are against

total loss only, and are deemed a different interest from

a policy on hull, and in case of total loss have no benefit

of salvage, such as other policies have. . . .

"I am of opinion that the disbursement policies do

not come within the clause of the Atlantic Mutual Insur-

ance Company's policy above quoted, and were not de-

signed or understood by either party to do so. The whole

clause as well as the special condition upon the premises

aforesaid, should be construed with reference to the well

known practice of insuring against a total loss only a

variety of different interests under the name of ' disburse-

ments '—an interest so different as to have no share in

salvage or total construed loss. . . . The description

of the subject, namely, 'Disbursements,' it cannot be

doubted, was deliberately chosen to signify a wholly dif-

ferent risk from that upon hull machinery and equip-

ment, and quoted to distinguish the two as wholly differ-

ent classes of insurance. . . ."

The learned Judge goes on to further distinguish the

nature and character of such policies and points the same

out so clearly that hardly a doubt could remain with ref-

erence thereto.

There is no doubt that the appellees were convinced

of the correctness of this view from the fact that they took



no part in the original proceedings lurtliered by ai)pel-

lant's assignors, that they did not contribute to the costs

or risks of the suit, and in fact did not appear therein

until after the District Court had awarded the damages

against the "Glenogle" and had provided for the whole of

the costs and expenses thereof.

It is therefore submitted that this cause should be

reversed and that the lower court should be directed to

enter a decree awarding to the appellant the sum of

$4132.92, together with interest upon the said sum and

the costs incurred by appellant herein.

Respectfully submitted,

IRA BRONSON and D. B. TREFETHEN,
Proctors for Ai)pellant.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

rOR THE NINTH CIRCUIT

DANA W. BROWN, as assignee of, and as

party substituted for The Manhattan Assur-

ance Company, Ltd., et al.,

Appellant,

vs.

THE MERCHANTS' MARINE INSUR-

ANCE COMPANY, LTD., ef al,

Appellees.

BRIEF OF APPELLEES

STATEMENT AND ARGUMENT.

The proctor for the appellees in this proceeding, in

view of the record on file in this court, finds it necessary

to make a statement covering the liistoiy of tlie litigation.

Immediately after the collision on April 23rd, 1899,

the Puget Sound & Alaska Steamship Company, owner



of the "City of Kingstori, " tiled its libel in the United

States District Coairt for the District of Washington. The

value of tha "Kingston" was alleged to be $140,000.00,

and the "Glenogle" was charged to be wholly at fault.

The "Glenogle" filed a cross libel charging the "King-

ston" with being wholly at fault. During the progress of

the litigation, certain insurers of the "Kingston" re-

quested the privilege of participating in the litigation.

The litigation terminated with the decree of the court find

ing mutual fault of the two ships. The value of the

"Kingston" was found to be $140,000.00; the damage to

the "Glenogle" was found to be $28,870.00. Certain bag-

gage, freight and express claims entered into the calcula-

tion, so that the net judgment against the "Glenogle" was

$59,015.00, which amount, with interest, was paid into

court after payment of disbursements of the libelant,

amounting to $l,(il7,46, and disbursements incurred by

certain underwriters, amounting to $132.11. proctors' fees,

baggage claims, etc. The decree in the main action was

entered in the District ( Vmrt }tlay 27th, 190.3. Subsequent

to this decree and the payment of the judgment into court,

there appears from a decree found in the ]>rinted record,

beginning at page 31, to have been an arbitration. It also

appears from said decree, on page 33 of the printed rec-

ord, that the F/Uglish underwriters now a]>pearing here as

appellees were not u]) to that time parties to the ]>roceed-

ing. There does not a]i]iear to have been any formal in-

tervention by any of the underwriters. The issue between

the owner of the "Kingston" and the Insurance Compan-

ies, except these appellees, a]i]>ears from the record to



liave been settled by agreement, and the only judicial ac-

tion was an order of the court disti ibuting tiie fund in the

registry of the court according to that agreement, reserv-

ing to these api>e!lees, who were not parties to the agree-

ment, the right to inten^ene. The first a])pearance of these

a]>pellees was by their interA'ention filed in the District

Court, December 29th, 1903. The assignors of the ])resent

ajipellant appeared in the District Court January fith,

1904, with an answer to the intervention of ths appellees

(printed record, page 38). This was the first time an issue

was presented to the District Court for its judicial deter-

mination relating to the distribution of th? fund recov-

ered in the main suit. Attention is called to the several

orders distributing the fund in the registiy of the court

set forth in the record from j^ages 4:7 to T)?, showing that

the fund was distributed by agreement of the jiarties, ex-

ce]iting that portion set aside to be held subject to the

rights of these appellees. The decree distributing the

fund so reserved to the English underwriters was entered

September 14th, 1904. (Printed record, ])age 58.) This

decree was entered without the taking of any evidence.

As above ])ointed out, this whole distribution was the re-

sult of agreement, and not judicial action. While it does

not appear upon the face of the deci-ee awarding the fund

now in controversy to the appellees that this decree was

entered by agreement, it nevertheless must have been so

entered, because no evidence was ever taken bearing u]wn

the issues before the court. T may state at this time, in a

professional way, a fact which does not appear upon the

face of the record: that this decree was entered upon the



oral statement of the proctors of the respective parties, to

the effect that the only question in controversy was wheth-

er or not these appellees were barred by their failure to

appear earlier in the proceeding, and on that point the

court held against the assignors of the appellant, and the

decree was accordingly entered without any evidence be-

fore this court. We respectfully submit that it must be

presumed that the decree of the District Court was with-

out error. In other words, it inust be presumed that the

District Court acted properly in the premises. It follows,

therefore, that the decree of the District Court should be

ailfii'med. The report of the arbitrator and the facts placed

before the arbitrator at a time when these appellees were

not parties to the litigation are not evidence. These ap-

pellees have had no opjiortunity to meet in any way the

facts stipulated between the parties to the arbitration. No

evidence was taken before the arbitrator. Certain facts

were sti]>ulated by the ])arties to the agreement to arbi-

trate ; certainly those facts are in no manner binding upon

these appellees.

Appellant states in his brief, at the bottom of page 2,

that it appears from the record and it is a fact that the

assignors of the appellant herein had not been paid from

said award the amount theretofore paid by them upon

their valued policies to the Puget Sound & Alaska Steam-

ship Company. It is respectfully submitted that nothing

in the record shows how much money was paid the Puget

Sound & Alaska Steamship Company by these insurers.

There is nothing to show that the insurers had not been

fully reimbursed. The appellant in his statement sets up



a hypothetical case not supix)rted by any evidence, and

then claims a decree upon the basis of that hy|>othesis.

From' the decree, in the absence of any testimony cer-

tified to this court, it must be ]>resumed tliat these appel-

lees established to the satisfaction of the court the facts

stated in their intervention. These facts are as follows:

(1) August 6th, 1898, the Merchants' Marine Insur-

ance Company issued on the steamship "City of King-

ston" a policy amounting to fifteen hundred pounds ster-

ling.

(2) After loss of the ship that Company paid the

amount of the policy to the insured, the owner of the

steamer.

(3) The policy "was in form what is known as an

open policy." (Printed record, page 36.)

(-!) The Lloyd underwriters on August 6th, 1898,

issued a policy on what is known as the Lloyd foiin, in the

sum of one thousand and five pounds sterling, on the

steamer "Kingston," distributed among the several in-

teivenors in the amount stated.

(5) Tlie amount of the policy, after the loss of the

"Kingston," was ]>aid to the insured.

(6) The policy was in the ordinary Lloyd form of

"open policy."

The answer of the intervening Insurance Companies,

whose assignee is the appellant in this proceeding, alleges
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tbe issuance of the several policies on which the present

claim is based, simultaneously with the issuance of poli-

cies by the appellees. Construing the pleadings together,

it appears that the St. Paul Fire tS: Marine Insurance Co.

simultaneously issued an open policy in the sum of

$4,800.00. The intervening complaint alleges that the

open policy insurers had knowledge of the valued policies,

but there is no proof whatever to support that allegation.

The intei'^'ening complaint also alleges that the suit was

l^rosecuted at the expense of the valued policy underwiit-

ers. Tliat allegation is not supported by any evidence,

and the decree entered with the consent of the intervenors'

proctor shows the contrary. Paragraph 2 of the decree,

page 3'2, shows that the libelant ]>aid out in the expenses

of the suit $1,617.4^1. while the expenses of the ]iroctors

of the undei*writer amount only to $132.11.

Eliminating from the answei' of the intervenors the

allegations relating to knowledge, and relating to the pros-

ecution of the main suit, inserted in the pleadings for the

puipose of working an estoppel against the claim of the

appellees, we respectfully submit to the court that the

appellant has no standing before this court, on the face

of the pleadings, which, taken together, state the follow-

ing facts:

(1) The ship insured was worth $140,000.00.

(2) Tlie owners placed upon the ship simultaneously

jxylicies amounting to approximately $92,000.00. Of this

amount $16,700.00 were open policies and $75,000.00 val-

ued policies.
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(3) Tlie salvage recovered, amounting to $59,015.00,

was based upon a valnation of $140,000.00, the actual value

of the ship.

Upon these facts the appellant contends that the open

policy underwriters should be barred from the right of

subrogation and the right to i)articipate in the salvage,

because by a secret agreement between the insured and

the valued policy undei'writers the value of the ship as

between those parties was stipulated at the sum of $75,-

000.00. In other words, the appellant contends that it was

within the poweii of the insured and certain of the under-

writers, by an agreement between themselves, to defeat

the equitable rights of certain other underwriters.

"The doctrine of subrogation * * * cannot be

evoked to consummate injustice ; it does not permit one

party to secure an unfair advantage over the other. It

does not permit tlie insurer to sjieculate or ])rofit or drive

an unconscionable bargain."

"Tlip Lhinpsfou," 130 Fed. 749.

"The right of subrogation is not founded on contract.

It is a creature of equity: is in force solely for the ])ur-

pose of accomplishino- the ends of substantial justice; and

is independent of any coiitiactoial relations between the

parties.
'

'

Memphis etc., Hriilroarl r. Doir, 120 U. S. 287,

301.

The contract of insurance is a contract of indemnity.

The insurer stands in the relation of surety. When the

insurer has paid to the insured the principal o))ligation,
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he has the unqualified right to pursue any wrongdoer who

has been instrumental in causing the loss, for reimburse-

ment; and if the insured pursues the wrongdoer, the in-

surer is entitled to the proceeds of tha recovery.

Liverpool, etc., r. Phoenix, 129 U. S. 397.

The right of subrogation and participation in salvage

being independent of contract, and being a right founded

exclusively in equity, it was not within the power of the

insured to contract that right away from the o])en policy

insurers by secret stipulation with other underwriters,

making them valued policy insurers. This argument is

borne out by the opinion of Hon. William G. Choate, to

whom, as an arbitrator, was submitted this identical ques-

tion by the assignors of the appellant and the 8t. Paul

Pire & ]\Tarine Insurance Company, in this case. That

opinion is ]>art of the files in this court. Mr. Choate says:

"The underwriter of the open policy foT $4,800.00

who has paid the amount of his policy would apparently,

unless precluded by the special clause, "Warranted free

from all average and salvage," be entitled to ]>articipate

with the valued policy underwriters in, the recovery. lie

is not bound and could not be affected by the agreement

as to value made between the valued policy underwriters

and the ownere. His policy was not made subject to theirs,

nor is it shown that when he issued his policy he had any

notice of theirs. So far as he is concerned and as between

him and the owner, the fact must be taken to be that the

"City of Kingston" was of the value of $140,000.00. As

between him and the owner, he took that proportion of the

risk which $4,800.00 bears to $U(),0{)(t.on, or about l-29th
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part, and as between liim and tlie owner tlie owner was its

own insurer for tlie residue, or about l28-29tlis.

"The riglit to salvage must follow the liability for

loss whieh is in the proportion which the sum underwrit-

ten bears to the whole value at risk, if there be nothing in

the particular policy requiring a different rule.

''Whifuru r. Ins. C,>., 15 :\rd. "297, 309.

"Does the clause 'Warranted free from all average

and salvage' affect the right of this underwriter to par-

ticipate in the fund? Damages thus recovered are ]>rop-

erly designated '"Salvage." (See Sea I us. Co. r. Hadden,

13 Q. B. D., 706, [188-4].) What is the meaning, then, of

'Warranted free from salvage':' This clause is construed

as intended for the protection of the underwriter against

certain charges. The word 'average,' used in the same

clause, covers partial loss. 'All average' also includes in

such a clause 'Geneial average charges.' The word 'sal-

vage' in this warranty is used to protect the underwriter

against all claims for salvage service or expenses to which

he might be, subjected under other clauses of the ]iolicy.

He is not to be called on for any share of such salvage

charges or expenses. The clause, taken as a whole, does

not import anything beyond his protection from charges

or losses of the nature described. If the purpose had been

to exclude the underwriter from the b9nefit of salvage,

another expression common in jiolicies, 'without benefit of

salvage,' would probably have been us?d. A stii)ulation

that the underwriter shall be free from all salvage charges

does not imply an intention that he shall not have the

benefit of any net salvage to which on equitable j)) incii)les

he might be entitled, and which indeed it is necessary to

take into account in detei'mining the proper proportion of

the loss which he should bear. For an exposition of the

meaning of such a wai'ianty, see Tvser's Losses in ^Marine
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Insurance, Sees. 248, 241), 249(a). See, also, Cory v. Burr,

8 App. Cases, 395. I think, therefore, no intention to

waive the benefit of salvage is found in this policy, and

that the underwriter is entitled to participate in the sal-

vage recovered. While he is not to be called upon to pay

salvage expenses, this does not aifect the equity which he,

like all other underwriters, must recognize, that the fund

must be ajiplied in the first instance to pay the expenses

of its recovery. Indeed, there is no salvage, properly

speaking, except net salvage.

"The rule of adjustment in such a case of partial in-

surance is that each underwriter making such partial in-

surance is entitled to that proportion of thesalvage which

the amount of his policy l>ears to the whole amount at

risk; in this case, the proportion of $4,800.00 to $140,-

000.00, the value of the ship. If there had been other open

policies aggregating, with this policy for $4,800.00, $140,-

000.00, and all had been paid in full, then the total net

salvage must clearly be apportioned ratably between all

the policy underwriters. Thus only would the owner have

received full payment of his loss and no more, and at the

same time each underwriter have borne his proper pro-

portion of it. It can make no difference in principle that

the owner instead of taking out other policies chooses to

be his own insurer for the residue of the value of his ship,

or if instead of doin'g so he makes special contracts of in-

surance by which the share of the salvage which would go

to him as between him and this particular underwriter is

transferred to other insurers, as in this case. Nor can the

underwriters who issued the valued policies object that

the owner cannot ]>rocure other insurance by open policies

and such open policies being taken out without any right

of objection on the part of the valued jwlicy underwriters,

it necessarily follows that the equity of the ouen policy

tO' share in the salvage, one of the common consequences of
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sueh insnianco must rpiiiain unimpaired, and instead of

taking- the whole salvage the valued jwliey underwriters

lake only what the owner has to transfer to them, namely,

the whole net salvage, less the equitable share of the open

])oliey underwriter."

In eonelusion, we submit that it appears to the writer

that the appellant's assignors have already received

out of this salvage more than their just proportion.

TheiY insured tlie "Kingston" against loss, whether

caused by the perils of the sea, the negligence of her own

crew or the negligence of the crew of another vessel. It

was adjudicated in the main suit that the loss of the

"Kingston" was attributable jointly to the negligence of

her own crew and to tlie negligence of the crew of the

"Glenogle. " Had the "Glenogle" been the sole offender,

the judgment would have been for $] 40,000.00 in place

of $70,000.00, less one-half the damage sustained by the

"Glenogle," which was the decree in this court.

Upon the principles of e(iuity hereinbefore discussed,

the insurer is entitled only to an equitable pro]X)rtion of

the fund recovered from the wrongdoer. If the fund re-

covered had been the total value of the shij), the Insur-

ance ComiJanies would have been entitled to reimburse-

ment, and no more. The insured would have been entitled

to the surplus.

"The Lirin(;ston/' 130 Fed. 746.

The fund recovered was cut down from $140,000,00,

the full value of the ship, to $59,015.00, by reason of con-

tributing fault of the crew of the "Kingston." Does it
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not appear equitable that the Insurance Companies should

bear a proportional part of the loss occasioned by negli-

gence of the crew of the "Kingston," against which they

have no indemnity from the offending vessel ?

In England it is held that valued policy insurers are

entitled to the full salvage recovered, even though it be

more than the amount of the insurance paid. That rule

has been discarded in this counti-y as inequitable and un-

just. The English rule was followed by the District Court

of New York in the case of " TIte Liviugsfon," but the

case was reversed by the Circuit Court of Appeals and a

more just and equitable doctrine was substituted.

Applying the logic of Judge Coxe in his opinion in

the Circuit Court of Appeals, the valued policy holders

should not be pennitted to take advantage of the stipula-

tion between themselves and the owner of the shi]> as to

the ship's value, and to base thereon claim for a sum of

money recovered ui)on the basis of a larger actual valua-

tion. It is well settled that the insured is bound by his

stipulation as to the value of the ship on all questions

arising between himself and the insurer, but it does not-

appear equitable that an indemnity recovered from a

wrongdoer should not be apportioned according to the

stipulated value of the shi]> and the actual valu? which

is the basis of the recovery? Authorities giving to valued

policy underwriters the benefit of the actual value in ex-

cess of the stipulated value have for their basis tho

English rule now generally repudiated in this coun-

try. The opinion of the Circuit Court of Appeals in

"The Lwingston" repudiating the English rule hail not
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been rendered when Judge C'hoate wrote his opinion as

arbitrator between the owner of the "Kingston," the val-

ued policy undei-writers and the St. Paul Fire & ^Marine

Insurance Company, on file in this case.

We respectfully submit that there is no error in the

decree of the court below to the prejudice of the appel-

lant, and that the decree should therefore be affirmed.

B. S. GROSSCUP,
Proctor for Appellees.

L. S. B. SAWYEK,
Of Counsel.
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Supplemental Brief.

The appellees and their undersigned proctor by

way of supplemental brief desire to submit to the

Court the following points

:

I.

The supplemental testimony shows that the follow-

ing interveners, and no others, assigned to the appel-

lant Dana W. Brown their interest in the fund to

which the decree appealed from relates, to wit,

Western Assurance Company, Maritime Insurance

Company, Limited, Associated Assurance Com-

panies, Limited, and Imperial Marine Insurance

Company. (Record, page 101.)

II.

The document assigning to Dana W. Brown pro-

portionate rights in the fund is signed by Wilhelma

of Magdeburg General Insurance Company and the

Austrian Pheonix Insurance Company. (Record,

page 101.) By reference to pages 40-44, it will be

seen that none of these companies have appeared as

interveners or made any claim to the fund to which

the appeal relates.

III.

The appellant has failed absolutely to make proof

of any assignment of the rights of the interveners,

Austrian Pheonix Royal and Imperial Privileged In-

surance Companies, Yang Tsze Insurance Company,



straits Insurance Company and Hamburg Under-

writers. In the petition for appeal, Eecord, pages

76-79, paragraph 6, it is alleged by the proctors of the

appellant that M. C. Harrison executed an assign-

ment in behalf of The Hamburg Underwriters, The

Yang Tsze Insurance Association, Limited, and The

Straits Insurance Company. The record contains

no evidence of any such assignment and contains no

evidence that M. C. Harrison had any authority to

execute such an assigmnent. The appellee is entitled

to proof of both of these facts. It appears upon

certain copies of policies on file that policies issued by

The Yang Tsze Insurance Company and Straits In-

surance Company were issued by Rithbet and Com-

pany of Victoria, British Columbia, as general

agents, and Harrison had nothing to do with them.

While M. C. Harrison was authorized by The Ham-

burg Underwriters to intervene, there is no evidence

in the record that he had any authority to assign

their interest in the cause.

Without proof of appellant's interest, and with-

out the appearance before the Court of all the parties

who would be entitled to a distributive share of the

fund, we submit the Court should not consider ap-

pellant's appeal on its merits. It may be said that

this point was disposed of by the motion to dismiss,

but at that time the testimony tending to show ap-

pellant's interest in the subject matter of the suit had



not been taken. The motion was, therefore, pre-

mature. Furthermore, the Court, in passing on that

motion, declined to consider the testimony, expressly

holding that the motion to dismiss went only to the

jurisdiction of the Court. The Court has now all

the testimony before it, and on the merits, therefore,

we submit that the decree of the Court below should

be affirmed, because all the parties aifected by the

appeal have not been brought before the Court. In

the absence of proof of the assigmnent the attempted

joinder in the petition for the appeal is unauthorized.

It is apparent that no benefit to the appellee can be

claimed from his unauthorized act in that respect.

The interveners affected by the appeal who did not

join in the assignment were not made parties to the

appeal by service of notice.

EespectfuUy submitted,

B. S. GROSSCUP,

Proctor for Appellees.
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APPELLANTS REPLY BRIEF.

In answer to the point made by appellees that all of

the parties concerned in this fund are not before the

Court, it is sufficient to refer to the authorities cited by

the appellant in his answering brief upon the motion to

dismiss this appeal (pp. 7-14), which are conclusive

upon the point that the Court will determine the rights

of the parties that are before it. If, then, the record

shows that any part of the fund should have gone to any

party properly represented before the Court, and did

not so go, the Court will order an award made in ac-

cordance with the law.

There does not seem to be any authority to sustain the

position taken by counsel for appellees, which was

stated by him in his oral argument, thus:



"That the valued policy underwriters, who, as be-

tween themselves and the insured stipulated that the

vessel should be considered of the value of $75,000,

could not recover that portion of the salvage which

was based upon the actual value of the ship in excess

of $75,000."

In marine insurance subrogation is perfected upon

payment of loss, and there are no authorities anywhere

to be found to gainsay the well-established principle

that:

Where property is insured at a fixed valuation, pay-

ment for a constructive total loss conveys to :he insurer

AT LEAST such proportionate part of the salvage as is

represented by the ratio between the amount of the

actual insurance and the valuation in the policy.

Where a vessel valued at $13,500 was insured for

$11,000, it was held that an abandonment carried the

whole vessel to the insurer and not merely 11,000-13-

500. The Mary E. Perew, Fed. Cas., No. 9,207.

"I think that a correct statement of the law on the

subject is that where an insurance touches only a

definite interest in the thing insured, as that of a part

owner, or where the entire owner of the property in-

sures some definite part, or where the insurance is

for the benefit of a lien-holder, as a mortgagee, the

abandonment, in case the right to make it accrues,

extends only to the partial interest so insured; but

when the insurance, though not of the whole value,

yet reaches to every part of the entire ownership,



and rests upon all the substance of that ownership

indiscriminately, an abandonment extends to the

whole interest, for that, within the meaning of the

rule, is the subject of the insurance." The Manitoba,

30 Fed., 132, in which the authorities are collected.

In the Int. Nav. Co. vs. Atlantic Mut. Ins. Co., which

differed from the case at bar in being a case of partial

loss. Judge Brown says, considering what is the thing

insured, 100 Fed., 323:

"In all the cases here considered, the thing in-

sured is the whole vessel, not simply a distinct ali-

quot part of it. What is valued in these policies, is

not a certain fraction of the vessel, as of a part

owner, but the whole vessel, and of the entire quan-

tum of the interest of the libelant, which owed
(owned) the whole of it."

And in the Livingstone, 100 Fed., 746, the holding of

the Court is that the insurer on a valued policy is en-

titled by subrogation to be indemnified to at least the

amount of the policy, upon a constructive total loss. In

the Livingstone, the subject matter was valued at $25,-

cx)0 and $37,500 was recovered from a wrongdoer. The

Court held that the insurer was entitled to $25,000. Of

course, if less than $25,000 had been recovered, the un-

derwriter on the policy valued at $25,000 would have

been entitled to the whole amount thus recovered. And

that is all we claim here.

The authorities cited in Mason vs. Mar. Ins. Co., no
Fed., pp. 456, 457, go much further than the Living-



stone, but no authority anywhere, that we have been

able to find, falls short of what we contend for, to-wit:

The Kingston having been insured for $75,000 in

policies valuing the vessel at $75,000; a constructive

total loss having occurred and the $75,000 having been

paid by the valued policy underwriters, they are en-

titled to be idemnified out of any fund recovered from

the wrongdoer up to $75,000, notwithstanding there

may have been other p. p. i. insurance on open policies,

which, if entitled to subrogation at all, failed to subro-

gate themselves by payment until long after the subro-

gation of the valued policy underwriters had taken

place. And this, too, for this additional reason:

The insurance in the valued policies being for$75,ooo

on a valuation of $75,000, any open policy insurance was

merely upon "increased value" over and above $75,000,

and for that reason what Judge Brown says about "dis-

bursements" policies, quoted in the opening brief, is

distinctly applicable. This, we think, appears from any

careful analysis of that opinion, whether the word

"disbursements" appear in the policies at bar or not.

On pages 307, 308, 100 Fed., Judge Brown says:

I. "The policies upon 'disbursements' were in ad-

dition to the regular policies on hull, etc., which in-

sured the steamer up to her policy value, (which is

the case here), and they were operative from the

same date, though not dated the same day as the pol-

icy of the Atlantic Mutual Company (same here).
***** Disbursement policies are often issued



where the hull is fully covered by other policies (as

here) ; they are against total loss only (as here.) * * *

It does not seem credible that either party could

have intended that the policies on disbursements,

which exclude any liability for partial loss (as here)

and from which the assured, therefore, could not

derive any benefit in case of a partial loss, should

nevertheless be intended to be classed by that clause

with the partial loss policies and serve to reduce

pro rata the liability upon those very policies by

which the libelant had designed to insure itself

against partial loss and had paid a full premium for

that indemnity.

The vessel was insured with ten companies, in

amounts aggregating $75,000, and in each policy valued

at $75,000. It would, therefore, seem up to this point

that the shipowner had every vestige of value in the

vessel insured and that by his own statement of the value

to each of these companies that in event of loss, the pay-

ment of the same and the resultant subrogation, he

would have no rights of his own left whatsoever. Now,

when the collision comes he asserts the value to be $140,-

000, and it is not disputed, at least the record shows the

value was in fact $140,000. A part of the contract of

insurance was a special clause called the collision clause,

under which the valued policy underwriters agreed to

pay,each its own proportion of the damages to anyother

vessel; that is, an underwriter insuring $5000 agreed

to pay 5000-75000 equals 1-15 of the damage to theother

vessel : How, then, can it be contended that he must pay



I- 15 of the $12,500 loss to the "Glenogle," and yet, when

the "Glenogle" must pay $70,000 to the "Kingston,"

that a total loss underwriter, for example, the

St. Paul, must first have 4800-140000 of the

ifund and the valued policy underwriter must take

I-
1
5 of the remainder? By such a result the appellees

herein can come in and get a further 12,200-140,000 of

the fund received from the "Kingston" and then the

valued policy underwriter must take a 1-15 of a still

smaller remainder: by the same reasoning the owner

could have had $40,000 more total loss insurance and

then the total loss underwriters would have received all

together 57,000-140,000 of the fund and the valued pol-

icy underwriters must take his 1-15 of the remainder

only. By what species of reasoning are these total loss

underwriters to receive a first proportion and the valued

policy underwriters allowed only such as may possibly

remain? Upon what terms of the respective policies

can any such rights accrue?

It is seen from the documents before the court

that the vessel was insured for $75,000, valued at the

same figure, and was insured for a further sum of $17,-

000 in all without valuation. Whether or not these

last policies were on "increased value" does not

matter so far as the argument at this point

is concerned. In the arbitration the owner puts for-

ward the claim that the vessel was insured for $92,000

total, and having been awarded damage on the basis of

$146,000, that he was entitled to the proportion 48,000-



140,000 of the actual proceeds. Counsel for the owner

(counsel for the appellees here) argued the case learn-

edly, but the arbitrator decided that they were

entitled to nothing, chiefly because the shipowner had

valued the vessel to the valued policy underwriters at

$75,000, and that he was bound by that, and that they

were entitled to be first reimbursed: Now it seems that

if the shipowner could not recover a proportion on be-

half of the uninsured interest that no under-

writer whose rights must come from that in-

terest and through the shipowner could possibly

be allowed to participate under a policy cover-

ing the identical interest from vv'hich the par-

ticipation must come when the owner of that interest

himself can or could not participate—the total loss un-

derwriter can have no rights greater than his assured

—

if his assured had no right in the value in excess of $75,-

000, how can he pass any right to the total loss under-

writer? We must differ not only from the district court

in allowing the appellees a participation, but must dif-

fer from the Honorable Arbitrator in allowing the St.

Paul Fire & Marine Insurance Company a participa-

tion. The St. Paul, hovv^ever, having contributed to the

expenses of the suit all the way through and having

submitted to arbitration can not of course again be

brought into the case.

The policies one and all commenced on the same day

at the same hour. Even should it become a matter of

the court finding that each of the valued policies are
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entitled to their respective 75th and each of the total

loss policies are entitled to their respective I40ths, it

will appear that the owner of the vessel will have ceded

to all of them together more than the fund could have

amounted to, to-wit

:

75 10,500— equals

75 10,500
f 11,775

equals

17 •• 1,275 \ 10,500— equals

140 10,500

for if we admit that each valued policy underwriter is

entitled to the proportion upon the value in his policy

and that each total loss underwriter is entitled to the

proportion upon the value proved in court, the policies

would call for separate amounts of proceeds as follows:

17,500
Maritime Ins. Co. of $47,426.40 $11,066.16

75,000

7,500
Western Ins. Co. of $47,426.40 $ 4,724.64

75,000

10,000

Associated Ins. Co. of $47,426.40 $ 6,323.52

75,000

5,000
Wilhelma of Mag. of $47,426.40 $ 3,161.76

75,000



5,ooo
Imperial Marine of $47,426.40 $ 3,161.76

75,000

5,000
Austrian Phoenix of $47,426.40 $ 3,161.76

75,000

5,000
Mannheim of $47,426.40 $ 3,161.76

75,000

3750
Yang Tsze of $47,426.40 $ 2,371.32

75,000

Straits Marine of $47,426.40 $ 2,371.32
75,000

12,500
Hamburg Und. of $47,426.40 $ 9,904.40

75,000

4,800
St. Paul of $47,426.40 $ 1,626.05

140,000

12,200

Merchants' Marine \ of $47,426.40 $ 4,132.92
F. W. Martin, et al ) 140,000

Making a total of $53)185.37

So, if we suppose the shipowner has received the pro-

ceeds derived from the "Glenogle," and if he is com-

pelled to disburse each of the separate amounts as above,
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in fulfillment of his separate contracts with each under-

v/riter, he will have to disburse $53,185-37; and as the

amount to his credit in the registry of the court was only

$47,426.40, he would be required to go into his own

pocket for $5,758.97. Thus the question arises, can two

or more underwriters be subrogated twice over to the

whole or a part of a fund—conflicting subrogations?

If they can, how are these conflicting subrogations to be

reconciled? If there are thirteen underwriters, which is

to have first share or does each have to abate a propor-

tion? So, if the Court shov:ld decide that each policy

is entitled to its proportion, based upon the actual value

of the vessel, then the only proper way would be to take

the total amount of funds in the registry and apportion

it on the basis of the above figures, scaling each under-

writer up or down proportionately as follows:

If Scaled Bal. for

they would each Co.

Amts. Pd. Receive. to Rec've

Maritime Ins. Co $9,722.40 $9,867.40 $145.50

Western Assc. Co 4,166.74 4,229.10 62.36

Associated Assc. Co 5,555-^6 5,638.80 83.14

Wilhelma of Mag 2,777.83 2,819.40 41.57

Imp. Marine Ins. Co 2,777.83 2,819.40 41-57

Austrian Phoenix 2,777.83 2,819.40 4i-57

Mannheim Ins. Co 2,777.83 2,819.40 4i-57

Yang Tsze Ins. Co 2,083.37 2,114.55 31-18

Straits Marine Ins. Co.. . 2,083.37 2,114.55 31-18



II

Hamburg Underwriters 6,944.57 7,048.52 103.95

St. Paul Fire & Marine 1,626.05 1,449.98
Bal. to Pay

Mer. Marine Ins. Co..

T. W. Martin, et al.

4,132.92 3,685.40 623.59

47,426.40 47,426.40

Counsel for appellees, who, as the record shows, was

counsel for the owners of the "Kingston," stated to the

Court, upon his oral argument, as a matter outside the

record, that

"When these insurance companies (the valued

policy companies) paid their insurance, a document

was executed which provided that they should have

the right to intervene and claim the proceeds of

whatever fund might be recovered upon final judg-

ment in the case."

The document which counsel for appellees referred

to was drawn by him and recited the following insur-

ance as having then been in efifect upon the vessel.

Valued Policies Underwriters—
Each valued

at $75,000

Maritime Ins. Co $17,500

Western Assurance Co 7,500

Associated Assurance Co 10,000

Wilhelma of Madgeburg Ins. Co 5,ooo

Austrian Phoenix Ins. Co 5,ooo

Mannheim Ins. Co 5,ooo

Imperial Marine Ins. Co 5,ooo
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Hamburg Underwriters 12,500

Straits Marine Ins. Co 3^750

Yang Tsze Ins. Assn 3)750

$75,000

No Valuation
in either pol-

icy.

St. Paul Fire & Marine Ins. Co.. . . $ 4,800 $ 4,800

Merchants' Marine Ins. Co £ 1,500 $ 7,305

F. W. Martin, et al £ 1,005 ^ 45^95

(Lloyd's Eng. Und.)

Total $17,000

To counsel for appellees, then acting for the owners

of the "Kingston," was paid the full amounts of the

various policies of each and all of the valued policy un-

derwriters and also of the St. Paul Fire & Marine Ins.

Co., which sums were paid during the months of July,

August and September, 1899. The two remaining un-

derwriters, appellees herein, did not pay, as appears

from their policies, until April, 1900, and April, 1901.

They, during all of the intervening time, refused not

only to pay the loss, but refused to join in the prosecu-

tion of the "Glenogle," and never took any part in the

prosecution of that suit.

Counsel for appellees prosecuted the original suit in

the name of the owners of the "Kingston," but under

direct instructions from assignors of appellant herein

and under a special agreement signed by assignors of



appellant so to do, which agreement not only instructed

him to prosecute the "Glenogle," but to defend any suits

against the "Kingston" by way of cross libel, etc., to the

charges whereof the assignors would pay as each of their

insurances bore to the valuation in the several policies

:($75,ooo). This agreement and those instructions bore

date of April and May 1899, and even though the ow^n-

ers of the "Kingston" or counsel for them may have ad-

vanced the $1,600 expenses mentioned by counsel for

appellees, they received it all back according to cor.

tract. The case was prosecuted fo\ the valued policy un-

derwriters and only in the name of the owner of liic

"Kingston" for facility. With the counsel for the ship-

owners were associated Williams, Wood & Linthicurn,

as direct representatives of the valued policy under-

writers, to look out particularly for the interests of these

underwriters in case of a conflict of their interests with

the interests of the shipow^ners.

After making the statement quoted above, counsel

for appellees proceeded as follows:

"After the payment of this judgment into

Court, it appears from the record that there

was an arbitration agreement entered into be-

tween certain insurance companies and the owners

of the 'Kingston.' The subject of that arbitration

was whether or not the insurance companies were

entitled to be paid out of this judgment in whole or

in part before the owner of the ship should receive

anything. To that controversy, the present appel-



lees, what is known as Lloyds' Underwriters and the

Merchant Marine of London were not parties."

As to the agreement to submit to arbitration, it con-

tained an accurate list of the valued policy under-

writers, and was signed by counsel for appellees, then

counsel for the shipowners.

The policies of the appellees show for themsel\/es.

They do not contain the collision clause, which clause

agrees to pay loss or damage to another vessel and which

clause agrees to pay the assureds expenses in litigation

in such cases. Nor do they agree to pay anything in any

event, except in case of a total loss. How, then, can they

benefit from the operation of a special contract made

between the owner and the valued policy underwriters,

by the carrying out of which a large sum is recovered,

under and by virtue of that special contract? These to-

tal loss underwriters refused to go into that litigathn,

and if that litigation had not been started by the value«l

policy underwriters, no fund would ever have Deen

available; and if the litigation had been unsuccessful,

these valued policy underwriters would have, by the

above clause, been obliged to pay the entire costs of liti-

gation.

The case is clear that these total loss underwriters

gambled by making "policy proof of interest" upon the

vessel not becoming a total loss; accepted a smaller p'-e-

mium, as the policies shov/; were exempt from all aver-

age, either general or particular; were exempt from
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collision claims; by putting in the P. P. I. clause adm't-

ted they were insuring an uncertain or mythical interest,

and, therefore, made no provision for a valuation.

Suppose the actual value in the suit had been fixed

at $75,ooc, would the Court give these total loss under-

writers 17-75 fi^^^ ^^^ i^hen give the valued policv un-

derwriters the balance? This is precisely what

has been done in principle. The theory upon

which the court below has gone is that the

Honorable arbitrator properly interpreted the

law, and the theory of the Honorable arbi-

trator was that the open policy underwriter (total loss

underwriter) should first get his share. Certainly the

figure of the proved value cannot be the criterion for

such an allowance, and we must assume that if the value

proved had been $75,000, the same course would have

been pursued. Can the Court conceive of a more un-

just method?

Certain rights belong to valued policy underwriter?

because the thing they insure is visible and tangible;

and in the interest of comm.erce, laws must be fixed and

certain in their operation to property required

for daily use; and as a further aid undervvTiters are en-

couraged to protect such interests as are real and can be

seen. Gambling policies, or P. P. L policies, are of

uncertain merit, tend to produce losses that are not mer-

itorious; and ought to be discouraged.
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Whether or not the underwriters got more than they

were entitled is a question of law for the Court. The fact

is, however, these owners gave to the underwriters a

valuation of $75,000 upon a vessel worth $140,000.

This is a fault chargeable to these owners, and is so

common as to warrant the severest rebuke from courts

before whom such a case comes ; and the simplest way is

not to give any benefit to an underwriter who assists

the owner in such a deception. The majority

of owners now-a-days, in procuring their insur-

ance, undervalue their vessels, because by so doing they

have to carry less insurance, as the underwriter has to

pay every loss, particular and general average and salv-

age charges, in the proportion that the amount of his

own policy bears to the agreed value in his policy. The

shipowner thus gets a very large part of the value of

his vessel fully insured in every disaster, except in the

case of an absolute total loss, without the payment of

any premium whatever upon a large part of the value.

So, in many instances, the underwriter, on what he sup-

poses is a fair valuation, finds the vessel with a loss

which in amount causes him to pay nearly a total loss

under his policy and yet nearly half of the vessel's real

value remains. Suppose this vessel in her collision had

been damaged greatly and had cost $75,000 to repair.

These valued policies would have been obliged to pay

the entire amount of the claim, yet the owner's further

value of $65,000 would not have sufifered a penny. The

case would be one where he would be fully protected by
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paying premiums on $75,000, only, instead of on $140,

000.

The Record is Sufficient.

Appellees urged on the oral argument that "there

" is no evidence before the Court to enable this Court

" to enter a decree." The pleadings and policies

are part of the record before the Court, as

is the decree of distribution appealed from. Here,

then, is sufficient for the Court to reverse the decree

and make an award to any party before it, in accord-

ance with the law. Appellees seem to forget that this

is an appeal in admiralty; and that, as said by this

Court in The San Rafael, 141 Fed., 275:

"It is well settled, said the Supreme Court in

Irvine vs. The Hesper, 122 U. S., 256, 266, * * *

* that an appeal in admiralty from the District

' Court to the Circuit Court vacates altogether the

* decree of the District Court, and that the case is

* tried de novo in the Circuit Court,' (citing authori-

ties). * * * Xhe whole of the cases in hand,

therefore, were opened by the appeals taken by the

petitioner and claimant."

The pleadings, the policies and the decree

of distribution are amply sufficient to enable the

Court to issue its mandate as to the proper decree to

be made by the Court below; but even if they

did not state the case with such fullness as to enable
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this Court to make a final disposition of the case, the

decree of the District Court would be vacated and set

aside and the case remanded to that Court for such fur-

ther proceedings as this Court might think necessary.

Smith vs. Elmer E. Wood Transfer Co., 103 Fed., 685.

"It is objected that the libel does not specifically

charge this antecedent negligence as a fault. This

is true, and the libel is defective on that account,

but in admiralty an omission to state some facts

which prove to be material but which cannot have

occasioned any surprise to the opposite party, will

not be allowed to work any injury to the libelant, if

the Court can see there was no design on his part

in omitting to state them (citing authorities).

There is no doctrine of mere technical variance in

the admiralty, and subject to the rule above stated,

it is the duty of the Court to extract the real case

from the whole record and decide accordingly."

The Syracuse, 12 Wall, 176, 20 L. Ed., 384.

The Lloyd's Policy and that of the Merchants'

Marine Ins. Co. were both, as appears on the face of

each of them, wager policies.

The policy underwritten by the Lloyd's underwriters

was "on the boat, tackle, apparel, etc., of the good ship

" called the 'City of Kingston.'
"

Attached to the face of the policy, and as a part

thereof, was the following stipulation:

"In the event of loss this policy is to be deemed
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sufficient proof of interest." (See policy filed with

the record.)

The policy underwritten by the Merchants' Marine

Insurance Company of London was also "on the hull,

" machinery, etc., * * * warranted free from all

" average. No salvage charges, on the ship or vessel

" called the 'City of Kingston.' " (See policy filed with

the record.)

A wager policy is generally known by having one or

other of the following clauses written on the face of it:

'^ ^Interest or no interest/ or ^Without further proof

" of interest than the policy;' or 'This policy to be

" deemed sufficient proof of interest/ or any other terms

which would either entitle the assured to recover

against the underwriters a certain stipulated sum of

money, whether he has any interest in the ship or cargo

or not; or that bind the underwriter not to require any

other proof of the assured's interest, but the admission

of such interest on the policy. As, moreover, in these

cases there is nothing actually at risk which can be sea-

damaged or abandoned, such policies frequently also

contain the clause, ''Free of all average, and without

" benefit of salvage.' " (i Arnould, Ins., p. 276.)

In the present instance there vv^as neither allegation

nor proof of loss. The fact that the underwriters paid

a loss under these policies does not tend to prove that

they were not wager policies. The underwriters treated

them as "simply deliberately drawn memoranda of an
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" obligation of honour between the two parties," and

voluntarily paid the loss. The payment of a wager is

not evidence that the subject of the payment was not

a wager.

'-f wager policy of insurance is against Public policy

and, consequently, is void.

In England, it is held that contracts, although

wagers, were not void at common law, and that the

statute has not made them illegal, but only non-en-

forceable, while, generally, in this country, all wager-

ing contracts are held to be illegal and void as against

public policy.

Irwin vs. Williar, no U. S., 499, 510.

This principle was adopted and applied in case of a

wager policy of insurance in Amory vs. Gilman, 2

Mass, I. In delivering his opinion, Dana, C. J., said:

"On a wager policy, my present opinion is that

the plaintiff cannot recover. No precedent of such

action supported here has been produced, and I be-

lieve none can be produced. We must, therefore,

decide this on general principles of justice and good

policy. The very forcible reasons set forth in the

preamble of the statute, 19 Geo., II c. 37, to which I

have before referred, apply equally to this and every

other civilized and well-governed commercial

country. Whether that statute extended to this

country or not is a question not necessary now to be
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determined. But if it were, and we should find no

precedents in our own courts to overrule us, I should

be prepared to say that, as wager policies are injuri-

ous to the morals of the citizens, tend to encourage

an extravagant and peculiarly hazardous species of

gaming, and to expose their property, which ought

to be reserved for the benefit of real commerce, they

ought not to receive the countenance of this court."

In Pritchet vs. Insurance Co. of North America, 3

Yeates, 458, 463, (1803), Shippen, C. J., in answer to a

contention of counsel that St. 19 Geo. II c. 2,71 had not

been extended to Pennsylvania by practice, said:

"Certainly the British act does not bind us,

proprio vigore; but the system of national policy

which dictated the law has been adopted by our

courts. We believe that policies made here, at

least by the incorporated companies, do not retain

the words interest or no interest.'
"

And, at p. 464, Yeates, J., for the Court, said:

"The Chief Justice, during the argument, con-

veyed the sentiments of the <vhole Court. We have

adopted the policy and principles which gave rise to

the act of Parliament, both in Courts of Justice and

by commercial usage; but we are not prepared to

say that every particular provision or resolution

under it has been engrafted into our system of law.

An insurance am.ongst us is a contract of indemnity.

Its object is not to make a positive gain, but to avert

a possible loss. A man can never be said to be in-
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demnified against a loss which can never happen to

him. There cannot be an indemnity without a loss,

nor a loss without an interest. A policy, therefore,

made without interest is a wager policy, and has

nothing in common with insurance but name and

form. It is not subservient to the true interests of

fair trade and commerce, but is pregnant with as

much mischief, both public and private, as can pro-

ceed from any species of gaming which the Legisla-

ture has hitherto found it necessary to repress. Every

species of gaming contracts wherein the insured

having no interest, or a colorable one merely, or

having a small interest much overvalued in a valued

policy, under the cloak of insurance, are reprobated

both by our law and usage."

In Ruse vs. Mutual Benefit Life Ins. Co., 23 N. Y.,

516, the Court referred to a supposed difference as to

wagering policies between cases of marine and cases of

fire insurance:

"No reason, that I am aware of, has ever been

given for this difference between fire and marine

policies. The latter, when of a wagering character,

are vicious and evil in their tendencies as well as the

former, and have been generally considered as nox-

ious and dangerous, whenever the question has

arisen. They should, therefore, as it would seem,

for the reasons applied to policies against fire, have

been held void, as contrary to public policy."

"The practice, indeed, of wager policies has

ceased throughout the United States, and their en-

tire illegality may now be fairly considered as uni
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versally established or admitted." (i Duer on Ins.,

95)

For an interesting and instructive discussion on this

subject we refer to "Cases on Insurance," by Eugene

Wambaugh, Professor of Law in Harvard University,

pp. 6 to 23 inclusive.

The underwriters in this case cannot claim anything

by right of subrogation.

It has been shown that the policies, being wager pol-

icies, were void. The insurers were under no obliga-

tion to pay any loss under these policies; and if, as a

matter of fact, they did so pay them, the payment was

purely voluntary.

It is settled that the doctrine of subrogation does not

apply to such a case.

In Gadsden vs. Brown, Speer's Eq., 34, 41, the Chan-

cellor said:

"The doctrine of subrogation is a pure unmixed
equity, having its foundation in the principles of

natural justice, and from its very nature never could

have been intended for the relief of those who were
in any condition in which they were at liberty to

elect whether they would or would not be bound."

In Acer vs. Hotchkiss, 97 N. Y., 395, the Court says:
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"No one who is a mere volunteer can acquire a

right of subrogation. There must be either some

duty on his part to pay, or some interest to be pro-

tected, which gives him a right to pay the debt."

The whole doctrine is very fully discussed by the Su-

preme Court in the case of Aetna Life Ins. Co. vs. Mid-

dleport, 124 U. S., 534, where the Court says:

"One of the principles lying at the foundation of

subrogation in equity, in addition to the one already

stated, that the person seeking this subrogation must

have paid the debt, is that he must have done this

under some necessity, to save himself from loss

which might arise or accrue to him by the enforce-

ment of the debt in the hands of the original cred-

itor; that, being forced under such circumstances to

pay ofif the debt of the creditor who had some super-

ior lien or right to his own, he could, for tha<" rea-

son, be subrogated to such rights as the creditor,

whose debt he had paid, had against the original

debtor."

In the law of suretyship it has often been decided, on

the same principle, that any surety who has voluntarily

paid a debt of his principal which he could not have

been compelled to pay (f. i. on account of prior release

from the obligation of suretyship, or of the bar of the

Statute of Limitations), is not entitled to subrogation.

Nor is the right extended to a party who pays a debt
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for which he supposes himself to be liable as surety,

when in fact he is under no obligation to pay.

Dawson vs. Lee, 83 Ky,, 49.

It is respectfully submitted that the decree of distri-

bution appealed from should be vacated; and that

that part of the fund which should have been awarded

to the appellant's assignors, be awarded to the appel-

lant.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for Appellant.
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/;/ tl'>r District Court in inuJ for the District oj' [lashi.

Second Dirision.

GEORGE JAMES, (^rEOllGE SENXElS,

DUDLEY DU BOSE, JOHN HEMA^,

rillLIP SMITHMEVEK, BICX

.MATTSON, ALECK MATTSOX,

ELEF SIXXE^, Al DNE SIXXES,

and G. J. LOMEX,
Plaintiffs,

vs.

WILD GOO&E MIXIXG AXD TRAD-
\

IXG COMPAXY, '

Defendant.

Complaint.

The plaintiffs above named complain and allege:

1. That the defendant above named is a corporation,

duly created, organized and existing nnder the laws of

the State of California, and has for the last four years

been doing business in the District of Alaska.

2. That the plaintiffs above named are the owners

in fee of and possessed of that certain placer mining

claim in the Council City Recording District, District of

Alaska, known as Xumber 14 Above on Ophir Creek, and

more particularly described as follows:

Commencing at the initial stake, located on the east

bank of Ophir Creek at the upper end of claim number
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thirteen Above on Ophir Oeek; thence south 84 degrees,

39 minutes west, 424 feet to the southwest corner stake;

thence north 14 degrees, 35 minutes west, 1500 feet to

the northwest corner stake; thence north 81 degrees, 20

minutes east, 579 feet to the northeast corner stake;

thence south 14 degTees, 27 minutes east, 1500 feet to

the southeast corner stake; thence south 71 degrees, 16

minutes west, 155 feet to the place of beginning, except

4.84 acres thereof, being a tract of hind within the

boundaries last-above described triangular in form at

the upper end of said claim. The lower or southern ex-

tremity and apex of said triangular piece of land is

marked by a slate slab situate 1053 feet from the lower

end line of said claim No, 14; that said claim was lo-

cated by one T. L. Brevig, the predecessor in interest

Qf said plaintiffs on the 14th day of May, 1898.

3. That ever since the date last aforesaid the said

plaintiffs, their grantors and predecessors in interest,

have used and occupied said claim for the purposes of

placer mining, and that said claim is only valuable as a

placer claim; that the deposits of gold-bearing gravel

therein are deep, and that a large amount of water is

necessary for the proper and economical mining of said

claim; that Ophir Creek in its course and windings and

follo'^ing the natural channel of said stream flows

through said claim number 14 and other claims above

and below said claim Xo. 14.

4. That for the more efficient and economical mining

of said claim it became and was necessary for plaintiffs

to locate and build a ditch and flume and to appropriate
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Avater from saicll creek at a point about two miles above

said claim No. 14, and that in the summer of tbe year

11)01 tbe plaintiffs, witb tbe full knowled.^c of defend-

ant, and witbout objertion on its part, did locate, build

and establisb sucb ditch and appropriate from said

creek at tbe upper end of said ditch 350 miners' inches

of water, at great expense, to wit, at a cost of about |8,-

000,00, and ever since tbe summer of 1001 the plaintiffs

bsivc bad tlie exclusive right to and have used tbe waf'-r^'

of sjiid 0]>bir Creek, to wit, said 350 miners' inches of

vrater by means of said ditch and iiumes and all of the

waters of said creek as it flows in its natural channel

o\er and across said claim, without interrupTioii or

molestation from anyone save and except as hereinafter

mentioned.

5. That subsequent to tbe building and location of

said ditch and the appropriation of said water and water

rights by said plaintiffs tbe defendant has built and con-

structed ditches at various points above the upper end of

said ditch so owned and built by said plaintiffs aforesaid,

for the purpose of diverting the waters of said Ophir

Creek from their natural course and channel to points be-

low tbe upper end of said plaintiffs' ditch and below the

lower end of said claim No. 11, and on the 4th day of

July, 1904, and on various days before and after said

date and during the month of July, 1904, the defendant,

by means of their said ditches, did divert tbe waters of

said Ophir Creek from their natural course and channel

to sucb an extent that the waters of said creek were in-

sufficient to supply the said 350 miners' inches of water
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theretofore used and appropriated by said plaintiff and

conveyed by their said diteb and flume to claim No. 14

or any part of said water so appropriated; and the

said defendant did on the dates last aforesaid by means

of its said ditches, divert a large quantity of the waters

of said Ophir Creek from the natural channel of said

O'phir Oi'eek to a point or poi'nts below said upper end

of said plaintiffs' ditch and below said claim No. 14

aforesaid, well knowing and being informed that plain-

tiffs needed said waters so diverted by defendant for the

purposes of mining their said claim.

C. That plaintiffs, since the first day of July, 1904, have

worked two crews or shifts of men, about fifty in num-

ber, working night and day, except when prevented from

working said claim by reason of the diversion of said

waters of Ophir Creek by said defendant as aforesaid;

that said plaintiffs, by reason of the diversion of said

waters by defendant as aforesaid, have been compelled

at various times to suspend the operations of mining

their said claim No. 14, and have suspended said opera-

tions by reason of the premises at various times, aggre-

gating at least two days during said month of July,

1904. That before the first day of July, 1904, the plaiu-

lilTs have had, enjoyed and before and since the fall of

1901 have been entitled to the free use of all the watery

of said Ophir Creek necessary and requisite for the min-

ing of said claim No. 14 and the employment of said and

like crews and are now entitled to the use of said waters

running, and which unobstructed and undiverted would
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run, in the uatural cliauuel of said Uphir Creek at tlie

points aforesaid and tlirough said claim ]So. 14.

7. That said claim No. 14 was located and segregated

liom the public domain before any of the claims on said

Ophir Creek above said claim No. 14.

8. That by reason of the premises and the said acts

of defendant the plaintiffs have suffered irreparable loss

and injury and have been damaged in the sum of

12,000.00.

9. That the plaintiffs have no speedy or adequate

remedy at law.

10. That the defendant has no right, title or interest

in any of the waters of said creek, except as the same

are subject to the rights of plaintiffs and have no right

to divert the waters of said Ophir Creek from its natural

channel and particularly from said plaintiffs' ditch and

their said placer mining claim No. 14.

11. That the said defendant, although notified by

said plaintiffs to desist from diverting said waters of

said Ophir Creek as aforesaid, have continued to divert

the same, and unless restrained and enjoined by the

order of this Court, threaten to continue to, and do now

divert and prevent the said waters of Ophir Creek from

flowing in its natural channel and from flowing through

the plaintiffs' said mining claim, and unless restrained

by the order of this Court, the defendant will continue

to divert said water from its natural channel and take

the same away from plaintiffs' said ditch and the plain-

tiffs' said mining claim, and plaintiffs will be unable ti)

mine or operate or extract the gold from said placer min-
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ing claim, except in a small, expensive, and nu-miuer-

like manner, to plaintiffs' irreparable injury and dam-

age,
i

Wherefore, plaintiffs pray judgment:

1st., That an order of injunction be granted restrain-

ing said defendant, its officers, agents, servants and em-

ployees, from in any manner diverting the waters of said

Ophir Ci^eek from the intake of said plaintiffs' ditch

and from diverting any of the waters of said Ophir

Oreek and preventing the same from flowing in its nat-

ural channel through said claim No. 14, and from main-

taining any ditches for said purpose. That said injunc-

tion order remain in force during the pendency of this

action, and that upon its final determination, said in-

junction be made permanent

2d. That plaintiffs have and recover judgment

against the defendant damages in the sum of |2,000.00.

3d. That plaintiffs have and recover from defendant

their costs and disbursements in this action, and have

such other and further relief as to the Court may seem

reasonable and just and agreeable to equity.

G. J. LOMEN and

DUDLEY DU BOSE,

Attorneys for sese and Attorneys for Plaintiffs.

United States of America, -^

Iss.

District of Alaska.
J

George James, being first duly sworn on his oath, de-

poses and says: That he has read the foregoing com-
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plaint knows the contents thereof, and that the same

and the matters therein stated are true.

GEORGE JAMES.

Subscribed and sworn to before me this 13th day of

July, 1904.

[Notarial Seal] G. J. LOMEN,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed] : Xo. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Complaint.

Filed in the office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Jul. 21, 1904. Geo. Y. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Dudley Du Bose and G. J. Lomen,

Attorneys for Plaintiffs, Nome, Alaska.
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In the I'litidl Stafcs District Court, District of Alaska,

tSccoiuJ JJirision.

CJEOKGIC JAMES, GEOIJGE SlENXES,
\

DUDLEY DU BOSE, JOHN HEMAN,
PHILIP SMITHMEYEli, BEN
MATTSOX, ALECK MATTSJ^OX,

ELEF SIXXES, AUDXE SIXXEt^,

and G. J. LOMEX,

Plaintift^^,

vs.

WILD GOOSE MIXIXG AXD TRAD-
IXO COMPAXY, (a Corporation),

Defendant.

Summons.

The President of tlie United States of America, to The

Wild Goose Mining and Trading Company, the

Above-named Defendant, Greeting:

Yon are hereby summoned and required to appear

and an^AN'er the complaint of the plaintiffs on tile in the

office of the alerk of said court, at the city of Xome, iu

said District, ^yithin tliirty days from the service of this

summons u[)on you, or judgment for Avant thereof ^yill

be taken against vou; and you are hereby notifi(Ml tha:

if vou fail to answer the said cor.iplaint the plaintiff

will take judgment against you for the relief demande;!

in the complaint.

Witness, the Honorable ALFRED S. MOORE, Judg..

of the said United States District Court, and the seal
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of the said court hereto tiflixed, this 21st day of July, in

the year of our Lord one thousaud nine hundred and

f(<ur and (d' the Independence of tlie United States, th'

one luindi'cd and twenty-ninth.

[Court Seal] (JEO. V. BORCHSENIUS,

derk of the United States District Court, District of

Ahislca, Second Division.

By Jno. II. Dunn,

Deputy Clerk.

United States Marshal's Office,
|

Vss.
District of Alaska, Second Division, il"

I hereby certify that I received the within summons

on the 22d day of July, 1904, and thereafter on the 23<1

day of Juh', 1904, I served the same at No. 15 Ophir

CYeek, Council City Precinct, Alaska, by delivering to

and leaving with Frank Shaw, agent of defendant com-

pany, a copy thereof, together w^th a certified copy of

the complaint filed herein.

Returned this 23d day of July, 1904.

FRANK H. RICHARDS,

United States Marshal.

By S. C. Milligan,

Deputy,

MARSHAL'S COSTS.

2 services 12

Fare to 15 and return 2

14
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[Endorsed on back] : Cause Xo. 1165. United States

District Court, District of Alaska, Second Division.

Geo. James et al., Plaintiffs, ts. Wild Goose M. & T. Co.,

Defendant. Summons. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska, Jul. 26, 1901. Geo. Y. Borch-

senius. Clerk. By Jno. H. Dunn, Deputy Clerk. Dud-

ley DuBose & G. J. Lomen, Attorneys for Plaintiffs,

Nome, Alaska.

In the District Court in and for the District of Alaska,

Second Division.

GEORGE JAMES et al.,

Plaintiffs,

vs.

WILD GOOSE MIXING AND TRAD-

ING COMPANY,
Defendant

Motion for Order to Show Cause.

Now come the plaintiffs above named and move the

Court for an order to show cause herein why the defend-

ant should not be enjoined and restrained from divert-

ing the waters of Ophir Creek from claim No. 14, on

said creek, and from the intake of plaintiffs' ditch on

said Ophir Creek, and from maintaining ditches whereby

said waters are so diverted, and for such other relief as

to the Court may seem just.

This motion is made upon the complaint and affidavits
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of Alex Mattson, Ben Mattson, A. J. Sennes and E, G.

Venues.

Dated this 21st day of July, 1904.

DUDLEY DU BOSE and

G. J. LOMEN,

Attorneys for Plain tills.

[Endorsed]: No. 1165. In the United S<tates Dib

trict Court for the District of Alaska, Second Divi-

sion. Geo. James et al. vs. Wild Goose M. «& T. Co.

Motion. Filed in the offlce of the Clerk of the United

States District Court Alaska, Second Division, at Nome,

Alaska, Jul. 21, 1904. Geo. Y. Borchsenius Clerk. B.>

Jno. H. Dunn, Deputy Clerk. Dudley DuBose and G.

J. Lomen, Attorneys for Plaintiffs, Nome, Alaska.
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Ill the District Court in and for the District of Alaska,

Second Division.

GEORGE JAMES, GEORGE SEXXES,
DUDLEY DU BOSE, JOH>s^ HE-

MAN, PHILIP SMITHMEYER, BEN
MATTSOX, ALECK MATTSON,
ELEF SEXNES, AUDXE SEXNES,
and G. J. LOMEX,

Plaintiffs,

vs.

WILD GOOSE MIXIXG AXD TRAD-

ING aOMPAXY,
Defendant.

Order to Show Cause.

On reading and filing- the complaint of the plaintiff-j

herein and upon the affidavits of Alexander Mattson,

Ben Mattson and A. J. Sinnes, on file in the above-

entitled cause

—

It is ordered that the said defendant shov^- cause be-

fore this Court in the courthouse at Nome, District of

Alaska, on the 26th dav of July, 194)4, at the hour of 2

o'clock P. M., or as soon thereafter as counsel can be

heard, why an injunction should not be issued restrain-

ing said defendant, its officers, agents, servants and em-

ployees, from diverting any of the waters which flow
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naturally iuto and through the natural channels of Ophii

fVeek in the Council C^tv Eecording District, District

of Alaska, at the intake of the plaintiffs' ditch, on said

Ophir Ci"eek, known as "the 14 Ditch," and through claim

No. 14, on said Ophir Creek, and from maintaining

ditches whereby said waters are diverted therefrom and

prevented from flowing in its natural course and chan-

nel through said premises and why they should not he

restrained from in any manner interfering Avitli tlK'

plaintiffs' use and enjoyment of the waters flowing into,

in or through said creek in the natural channel of said

creek, and why plaintiffs should not have such other and

further relief in the premises as may be juf^t.

Done in open court this 21st day of July, ll>Oi.

ALFRED S. MOORE,

Judge of said Court.

rnitcd states of America,
^

District of Alaska, V

Second Di^ision.

J hereby certify that I received the annexed order at

r,„ni(il City, Alaska, on the 22d day of July, 11I04; nnd

thereafter on the 22d day of July 1904; I served the same

at claim No. 15 Above Discovery on Ophir Creek, Alaska,

upon the within named defendant, the Wild Ooose Min-

ing and Trading Company, by delivering to and leaving

AA'ith Frank ^'haw, the agent of said Company, a certi-

fied copy thereof.
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Returned this 2Gth day of July, 1904.

FRANK H. RICHARDS,

United States Marshal.

By S. C. Millio-an,

Deputy.

MARSHAL'S COSTS:

1 service |6.00

[Endorsed]: No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. «& T. Co. Order to Show

Cause. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska, Jul. 21, 1901. Geo. Y. Borchsenius, Clerk. By

Jno. H. Dunn, Deputy Clerk. Vol. II, Orders and Judg-

ments, page 221.

In the District Court, District of Atashi, Second Division.

GEORGE JAMES et al..

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,

Defendant.

Bill of Exceptions.

Be it remembered that the above-entitled matter

came on reorularly for hearing before the above-entitled
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court, Honorable Alfred S. ^Moore presi(liii<>-, on the 26th

(lay of July, 1!H)I, n])on the order of said Court to the

defendant to show cause why a temporary injunction

should not issue in said action, (J. J. Loinien, Dudh'y l)u-

l>ose and John L. ^IcOinn appearinji,- as attorneys for

plaintiffs, and Albert I'^ink, i\ S. J(dinson and A. J, Daly

appearing as attorney for the defendant, whereupon

the following proceedings were had:

The following aflftdavits, hereto attached, marked Ex-

hibits "'A," "B," "C,'' and "D,'' and made a part hereof,

were read to the Court by counsel for plaintiiTs in su^)-

I)ort of said motion for an injunction. Thereupon the

counter-afiidavits' of the defendant, hereto attached

Tiiarked Exhibits Xos. 1 and 2 and made a part hereof.

Counsel for defendant also offered in evidence the

findings of fact in the case of Hemen vs. Grilltiith, File

No. 330, the same being hereto attached, marked Ex-

hibit Xo. 3 and made a part hereof.

The plaintiffs, by permission of the Court, called as a

witness GEORGE JAMES, who, being first duly sworn,

testified as follows:

(Examined by Mr. LOMEX.)

I am one of the plaintiffs. Aside from my business

as ndner I am a civil engineer, and surveying was- my

business prior to mining. I am familiar with the claims

and ditches on Ophir Creek. On last Saturday there

was about two good sluice-heads of water coming in to

Ophir Creek by means of the ditch from Paragon River.

Not to exceed 150 miners' inches. I was there at that
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(Testimouv of George James.)

time with Elef Sinnes and Louis Melsing. The amount

of water iisuallv carried through the big ditch of de-

fendants beyond claim Xo. 14, varies. It depends upon

what is used of it. From the intake it will carry 3,000

or 3,500 inclies; it depends what pressure you figure

from. The ditch is commonly used. Tlio ditch known

as No. 22 carries several sluice-heads, I should judge in

the neighborhood of four or five hundred Diiuers" inches.

Somewhere along there. The 19 ditch carries, I should

judge, about 800 inches as a rule. I don't know of any

such ditch as the Xo. 18 ditch. It is not in use. In re-

gnrd to the amount of water that passes in the natural

channel of Ophir Creek and flowing by the head or in-

take of the 14 ditch there was practically no water pass-

ing by at the time we claim we had no water in the

ditch. The cause of this was because the Wild Goose

Mining and Trading Company were diverting all the

water through their ditches Xo. 10, 22 and the big

ditch—from the creek. The water was being used by

the defendant on 15 and !(> and claims beloAV Xo. 14.

The water used on 15 and IG was used some from 19

ditch and some from 22 ditch. The lU ditch and the

large ditch or big ditch supplied the water for the claims

below Xo. 14. The waste water of the 22 ditch empties

into Dutch Creek. Below the intake of the 14 ditch.

In regard to the statement made in the affidavit of Mr.

Lane that the claims on Ophir Creek could not be

worked to any advantage except under hydraulic pres-

sure

—

we have been working since the summer of 1901
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(Testimony (f (looi-oo James.)

without any hydra iilie pressure aud workiuo- success-

fully on No. 14.

(Voss-examination by Mr. FINK.

] am one of the plaintiffs in this lawsuit. I have the

management of the claim. I have been up to where

the Paragon ditch empties into Ophir Oeek just once.

Th;it Vs:i!^ hiJ-'t t^aturday. I stayed about an hour. 1

just went up to where the ditch flows into Ophir

Crec^k. At the time there was about 150 inches flowing

dGV\ii there. The defendant lias I hear a camp up

there I don't know v.hetlu'r tlie natural flov/ was re-

duced at that time on account of work. I know it is a

big ditch. I kiiow that the capacity is much more

than I.jO inches. ,The 22 ditch, 1 should judge, would

average four or five feet on the bottom. I never meas-

ured it, and don't know. I don't know its dimensions

at the top, nor how deep it is, nor the grade. It is about

one-tenth in a huuurcd. I am making a guess from

the flow of the water, I should judge the capacity of

the 22 ditch to be about 400 inches. It is ouly guess-

work. Ju.st the same aw any other miner guesses. I

never measured the 19 ditch. I know the dimensions

very nearly. The capacity of that ditch is, I should

judge, about 800 inches. Vou might crowd it aud get

a little more. That is guesswork to a large extent.

The 18 ditch is ont of commission. I don't know any-

thing about it. AVheu 1 was over there last bNaturday

there was considerable Avater flowing past the head of
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our ditch, down Opliir. When I left there was a consid-

erable surplus of water flowing past the head of our 1^

ditch. When we had all we wanted. We don't use

any water on 14 except what goes through this ditch

and from Dutch C'reek, occasionally, when there is a

shortage. When I was there on Saturday there was a

surplus and fairly considerable going over the dam and

pass the head of the 14 ditch. I don't think over a

coujDle of sluice-heads at the very most. I didn't meas-

ure it. I could not say how much water the Wild

Goose are turning from 15 from their big ditch and 22

ditch. They turn it on and shut it oif. All the water

the Wild Goose use on 15 would flow over 14. But below

the head of our ditch. AVe do not use the water that

flows over 14 from 15. We could not apply that to any

beneficial use unless we pumped it. We are not doing

so. It would not be very profitable to work it that way.

We are certainl}^ suffering injury by the water being

taken awa^'. From the diversion of the water from th*'

head of the ditch. If carried by the head of our ditch

we would be compelled to pump it.

Q. Now, if w^e delivered the water to you at the head

of your No. 14 ditch, to the full capacity of the ditch,

you would suffer no iujur}^ to your mining operations

by the diversion of the balance of the creek?

A. We certainly do.

Q;. How would you suffer?

A. The natural flow of water, if allowed to go by the

head of our 14 ditch, would not be what we want.
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J. But at the bead of the ditch?

A. AA\^ only want water that the diteli will hold.

(}. Yon only want the capacity of the ditch?

A. That is all.

(>. Now, if you are delivered the water in your ditch,

to tlie full ca])acity of your ditch, you sulfer no injury?

A. V\'e would have no kick cominji' at all.

i^. Xo injury whatever? A. No.

Redirect Examination.

Q. Suppose you could not get any water through

your ditch, at the intake, would you theu be injured by

the water being taken from the natural flow of Ophir

Creek?

A. We certainly would be.

(}. If you did not have your ditch there, what water

Avould you use?

A. We would have to build a ditch.

Q. If 3^ou did not have a ditch, would you use the

water passing over No. 14?

A. We would have to. We would have to ]mmp it.

^^'(' could do that. Before wc had a ditch we built a

dam across No. 11 and used it that way, but it was not

in a miner-like fashion.

Becross-exami nation.

I say we could pump the water from Ophir Creek if

we did not have a ditch. All we w^anted. We would

be compelled to get more pumping capacity than we

have there now. If we pumped it we would need about
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a hundred inches to sluice with. That is about what

we carry on an average in our boxes.

The foregoing, together with the comphiint herein,

comprises all the evidence introduced on the motion for

the temporary injunction herein.

The matter was then tal^en under advisement by the

Court.

That thereafter on the 5th day of November, 1904, at

a special term of said court, the said court by its writ-

ten opinion and order, dated on said day, denied said

motion and refused to grant the temporary injunction

prayed for.

To wliich ruling and order the plaintiffs then and

there excepted, which exception was allowed by the

Court.

And inasmuch as the foregoing proceedings do not

appear otherwise of record the said plaintiffs, within

the time allowed by law and the order (>f said Court

duh' entered of record, present this bill of exceptions

and pray that the same may be settled and filed.

Dated Dec. 7th, 1904.

G. J. LOMEX,

J. L. McGINX and

DUDLEY DU BOSE,

Attorneys for Plaintiffs.
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/// tJir United States District Court, District of Alalia,

Second Division.

GEORGE JAMES, BEX MATTSON,

ALEXANDER MATTSOX, A. J.

SEXXIS aud E. J. SEXXIS,

Plaintiffs,

vs.

THE WILD GOOSE MIXIXG AXD
TRADIXG COMPAXY (a Corpora-

tion),

Defendants.

Affidavit of Alexander Mattson.

Ignited States of America, "^

>'SS.

District of Alasl^a. J

Alexander Mattson, being first duly sworn, on oatli

savs that he is one of the plaintiffs in the above-entitled

action and one of the owners of X'o. 14 Above Discovery

on Ophir Creek.

That he first went to work on said X'o. 14 Ophir Creek

about the 26th day of July, 1901, and worked and sluiced

on said claim during the entire summer or working

season of 1001 and used the water in said Ophir Creek

for such sluicing and work.

Until the autumn of 1901 we obtained said water by

means of a dam constructed about the middle of Xo. 14

creek claim, and in the month of September we sur-
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veyed a ditch line to divert tlie water from a point

about the upper end of No. IG Ophir Oeek to No. 14

on Ophir Oreek.

Tliat on or about the 2.Gth day of September, 1901, I,

with eleven other men, co-owners and employees, com-

menced work on said ditch, which was then and ever

since that time has been known as the No. 14 ditch.

That in the spring of 1902 the said 14 ditch was com-

pleted and conveyed water from about the middle of No.

17 Above Discovery on Oiphir Ci'eek, on the left limit

thereof, to said No. 14, and that we began sluicing on

ha.k\ No. 14 on or about the 2d day of July of that 3'ear,

and from that time during the entire summer and work-

ing seasons of 1902 and 1903 we had an abundance of

water for sluicing, working and operating on said No.

14.

That since the 4tli day of July, 1904, we have been un-

able to sluice continuously for lack of water, and have

repeatedly been forced to close down the work on No.

14 and stop sluicing, and at one time we were so stopped

for a period of 24 hours and are at this time unable to

sluice on account of lack of water as aforesaid.

That the reason for the shortage of water is the di-

version of practically all the water in Ophir Creek by

the said defendant, the Wild Goose Mining and Trading-

Company, at three points in Ophir Creek above the said

point of diversion of the No. 14 ditch.

That the first point of diversion of the said Wild

Goose Mining and Trading Company is at No. 19 Above

Discover}' on Ophir Creek, on the right limit, where a
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(lam lined with canvas at tlie waste gate and as tight

as can be reasonably made, crosses Ophir Creek and

little or no water can now pass below this dam in the

regular and natnral channel in which the water is and

has been accustomed to flow.

That the said 19 ditch was constructed in 1901, a short

time prior to the finishing of the 11 ditch.

That in 1902 the water was conducted in said 19

ditch to No. 15 Ophir Creek.

That during the summer of 1902 said ditch was ex-

tended to No. 11 Ophir Creek and this year is being ex-

tended to Discovery on Ophir Creek, and is now prac-

tically finished to Discovery, and at this time is continu-

ally flowing in said ditch past No, 14 Ophir Creek to

points below on said CYeek.

That the second point of diversion of the said water

by the said Wild Goose Mining and Trading Company

is at the 22 ditch on the left limit of Ophir Creek about

three claims above the said 19 ditch.

That the 22 ditch was commenced in the summer of

1902 and that year was conducted to No. 17 Bench by

Julesen and Girard, which, bench said Julesen and Gi-

rard owned and operated.

That subsequently the Wild Goose Mining and Trad-

ing Oompajay made some arrangements with said Jule-

sen and Girard, and in the spring of 1901 extended said

ditch to the upper end of Xo. 15 and are using the water

from said ditch on said No. 15 and running the waste

water under the flume of the said No. 14 ditch at Dutch

Creek.
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That on the 8tli day of July, 1904, the water on No.

14 was insufQcient to sluice, and I went up to ascertain

the cause and found that the said Wild Goose Mining

and Trading Company were wasting about three sluice-

heads of water from the said 22 ditch under our flume

in said Dutch Creek; that if this waste water had been

permitted to pass down the regular channel of Ophir

CYeek at the point of diversion of the 22 ditch, where it

should have been permitted to pass, we would have had

the benefit of it and would not have been interfered with

in our mining operations on Xo. 14.

That at the time the 14 ditch was finished and the

water from Ophir Creek used therein and conducted to

No. 14, not more than two sluice-heads of water were

conducted in the said 19 ditch to any point on Ophir

Creek

That the third point of diversion is at a point on

Ophir Creek above the canyon and over three miles

from the point of diversion of the said 22 ditch; that at

this point the said Wild Goose Mining and Trading Com-

pany have a large ditch with a capacity of 3,500 inches

and divert all the water of Ophir Creek from its reg-

ular channel.

That this last-named ditch is known as the ''Big

Ditch" of the Wild Goose Mining and Trading Company.

That in the summer of 1903 the water was first di-

verted by said Big Ditch.

That said Big Ditch extends from said point on Ophir

Creek, along the right limit of Ophir Creek, to Discov-
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cry Claini <>u Ophir Creek, a distance of more than ten

miles.

Tliat on acfomit of said diversion by tlio said three

ditch, the water of Ophir Creek, has been appropriated

and taken by tlie said Wihl (Joose Mining and Trading

Company, and that if defendant is permitted to oon-

tinne as it is now doing it will be impossible for affiant

and his co-owners to mine and operate their said claim

on Ophir Cteek.

^
ALEX. MATTSON.

Subscribed and sworn to before me this 11th day of

July, A. D. 1904.

[Notarial Seal] S. A. KELLER,

Notary Public in and for the District of Alaska.
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In the United .States District Court, District of Alaska, Sec-

ond Division.

GEORGE JAMES, BEN. MATTSON, ,

ALEXANDER MATTSON, A. J. \

SENNIS, and E. J. SEXNIS,

Plaintiffs,

vs.

THE WILD GOOSE MIXING AXD
TRADIXG OOMPAXY (a Corpora-

tion),

Defendants.

Affidavit of Ben iVIattson.

United States of America,

}
_.ss.

District of Alaska.

Ben Mattson, being first duly sworn, on oath says:

I have heard read the affidavit of Alexander Mattson

in the above-entitled cause and the facts therein stated

are within my personal knowledge.

That on the Sth day of July, 1904, I did not, person-

ally, go up to Dutch Creek, but I know that Alexander

Mattson left Xo. 14 on Ophir CYeek and went up to

Dutch Creek and, upon his return, stated the facts as

set forth in said affidavit.

That in all other respects the facts therein stated are

within my own personal knowledge and are true.

BEX MATTSOX.
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Subscribed aud sworn to b('f«>re uie tliis lltli day of

July, A. I). 1904.

[Notarial Seal] S. A. KELLER,

Xutarv Public in and for the District of Alaska.

Affidavit of A. J. Sinnes.

L'nited States of America,
*ss.

District of Alaska. t

'

A. J. Seuues, being Urst duly sworn, on oath says:

I am one of the owners of creek claim Xo. 14 on Ophii-

Creek, in the Council Citv Miuino and Kecordiuu- Dis

trict, District of Alaska.

That I came to said No, 14 in the winter of 1901.

That I have read the affidavit of Alexander Mattson

in the above-entitled cause.

That I did not go up to Dutch Creek on the 8th day of

July, 1901, as stated in said affidavit, but I know tha*:

Alexander Mattson left No. 11 on that day and went up

Ophu' Creek, and when he returned stated the facts as

to the conditions on Dutch Creek as set forth in said

affidavit.

That all the other matters therein stated are within

my own personal knowledge and are true.

Affiant further saith that on the night of the Ith day

of July, 1904, I went up Ophir Creek to the head of the

14 ditch and found practically no water in Ophir Creek

at that point, and from Ophir Creek to the head of the

14 ditch I started up the hill and crossed the 19 ditch

and went as far as the Big Ditch of the Wild Goose Min-

ing and Trading Company.
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That I followed the Bio^ Ditch down about as far as

opposite No. 13, and found plenty of water flo^dng in the

Big Ditch; I then went down the pipe line to the 19 ditch

on claim No. 13, and found more water flowing down

the 19 ditch than we would use in operating on No. 1-1

Ophir Creek.

A. J. SINNES.

Sabscribed and sworn to before me this 11th day of

July, 1904.

[Notarial Seal] S. A. KELLER,

Notary Public in and for the District of Alaska.

In the United ^^tates District Court, District of Alaska,

Second Division.

GEORGE JAMES,

Plaintiff,

vs.

THE WILD GOOSE MINING AND
TRADING CO.,

Defendant.

Affidavit of E. J. Sinnes.

E. J. Sinnes, being duly sworn, on oath says that he

is one of the plaintiffs in the above-entitled action; that

the reason said action has been so long delayed is tha*.

since the affidavits of Alex Mattson, Ben Mattson and A.

J. Sinnes herein were made, there has been consider-

able rain and for a few d-ays supplying Ophir Ci'eek
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with more water than the ditches of said defendant

conhl divert and supplying plaintiffs* ditch with a rea-

sonable quantity of water, and plaintiffs have in tlie

meant iiae made rei)eated efforts to persuade the defend-

ant to desist from diyertino- the waters from said Ophii"

Ci'eek, but without avail, and alliant has this day been

informed that said waters of Ophir Creek are again di-

verted, as stated in the complaint herein.

E. J. SINNES.

Subscribed and sworn to this 20th day of July, 1904.

[Notarial Seal] G. J. LOMEX.

Notary Public, District of Alaska.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Affidavit of

Alex. Mattson, Ben Mattson and A. J. Sinnes and E. J.

Sinnes. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska, Jul. 21, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Dudley Du

Bose & G. J. Lomen, Attorneys for Plaintiffs, Nome,

Alaska.
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In the United lState>i District Court, in and for the District o/

Alaska, Second Dirision.

GEORGE JAMES et al.,

Plaintiffs,

vs.

\\'ILD GOOSE MINING AND TRAD-

ING COMPANY (a Corporation),

Defendants.

Affidavit of Frr nk A. Shaw.

United States of America,
|

>ss.
District of Alaska.

J

Frank A. Shaw, being first duly sworn, deposes and

says

:

I am the superintendent and general managing agent

of the defendant corporation, and I have been engaged

in operating on Ophir Ci'eek as such superiutendeut of

defendant corporation since the summer of 1900.

I know of all defendant's ditches and water rights

upon said creek and all of defendant's mining claims and

operations upon said creek, and also of all ditches and

mines on said creek owned and operated by all other

persons and claimants.

In August, 1901, the ditch known as the Wild Goosa

"Big Ditch" w^as located by Mr. C. D. Lane, the presi-

dent of defendant corporation. That within two or

three days after the location of said ''Big Ditch"by C.

D. Lane, as aforesaid, I put men to work thei'eou and
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have with all possible diligence continued work thereon

since said date.

This ditch has a capacity of 3,000 miners' inches of

Avater, and carries the w.ater from claim No. 36 Above

Discovery on Ophir Creek to claim Discovery on Opliii

Greek, a distance of about twenty-two miles, and havin:^

been constructed at a cost of |225,000.

I know of the location of what is known as the No.

22 ditch on Ophir Ct'eek, owned and operated by defend-

ant. This ditch was originall}^ located in September,

1001, prior to the location of plaintiffs' No. 14 ditch.

This ditch was located by H. MacDonald, H. A. Julson,

F. H. Girard and John F. Lewis, a certified copy of tlieiv

location notice being hereto attached, marked Exhibit

"A."

This ditch was subsequently purchased by defendaur,

and since the purchase thereof it has been used by de-

fendant corporation. It has a capacity of 900 miners'

inches and is used to convey water from No. 22 Abov«i

Discovery to No. 15 Above Discovery on Ophir Oreek,

where the water is again returned to Ophir Creek

and flows in its natural channel over plaintift's' claim

No. 14.

Immediately after the location of this ditch by the

original locators thereof in the month of September,

1901, they began actual operations thereon and conlin-

ued the same with all available diligence until the com-

pletion of said ditch.

I know of defendant's No. 19 ditch, which was orig-
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inally located by myself for defendant on the 18th day

of September, 1901.

This ditch takes its water at Xo. 19 Above Discovery

on Ophir Oreek and conveys it to Discovery Claim on

Ophir Creek, a distance of about eight or nine miles,

and has been constructed by defendant at a cost of

about 125,000. A copy of the original notice of loca-

tion of said ditch Xo. 19, is hereto attached, marked Ex-

hibit "B."

Immediately after the location of said ditch on the

18th day of September, 1901, as aforesaid, I i)ut men

upon the actual construction thereof and continued the

same during the year 1901, as far as Xo. 15 Ophir Creek,

actuallv using the water flowing through said ditch on

said Xo, 15 during that year and since said time said

ditch has been continued, as aforesaid, to Discovery

Claim on said Ophir Ci'eek.

I know of defendant's Xo. 18 ditch, which has a ca-

pacity of about 400 miners' inches, which was con-

structed by myself during the summer of 1900, taking

its water at claim Xo. 18 Above Discovery on Ophir

Creek, and conveying it to Xo. 17 Above Discovery on

Ophir Ci'eek, below the head of plaintiff's Xo. 14 ditch.

I knew when plaintiffs first located their said Xo. 14

Ditch, which was in the latter part of September, or

the first part of October, 1901, and subsequent to the

location of all of defendant's ditches as hereinbefore

set out. Plaintiffs' completed their said Xo. 14 ditch

during the summer of 1902.

That at the time plaintiffs located their said X'o. 14
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ditfh actual operations had been beg:\in by defendant

upon all of its said ditches, and its Xo. 18 ditch had been

completed.

I am thoronjihly familiar with the topography of

Ophir Creek, and the mining- operations thereon c<»n-

ducted, and the character of the pay on said creek,

which is such that it can only be profitably extracted

by the use of water under hydraulic pressure.

The purpose of defendant in its appropriation of said

v.aler and the construction of said ditches has been to

obi a in water upon its several claims on Ophir Creek, un-

der such pressure as to make its mines available as

workable mines.

There is not sufficient water in Ophir Creek to operate

defendant's mines in the manner in which defendant

desires, and for this reason in the summer of 1903, de-

fendant appropriated the waters of the Pargon Kiver,

a stream flowing some eight or ten miles from Ophir

Ci-eek, a tributary to the Fish Kiver; some of the waters

of this stream have already been diverted by means of

a ditch constructed and wliieli carries about 000 miners'

inches, and which has been turned into Ophir Creek

above the head of defendant's "Big Ditch." and is being

picked up by defendant's ditches and being distributed

to the various mines being operated by defendant on

said Ophir C^eek.

Defendant is the lessee of claims Xos. 1 and 2 Below

Discovery on Ophir Creek, and the owner of claims

known as Discovery, and Nos. 1, 2, 4, 5, 9, 9i, 10. 11. 12,

13, all of which said claims are located below plaintiff*'
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claim No. 14 on said creek, and defendant is the owner

of claim No. 15 on Ophir Greek, whicli lies immediately

above and adjoining plaintiffs' claim No. 14; all of which

said above-described claims, including claim No. 15, are

prior and earlier locations than claim No. 14.

Defendant at the present time is engaged in operating

claims Nos. 1 and 2 Below Discovery on Ophir Creek,

said Discovery claim on Ophir Creek and No. 13 on

Ophir Creek, and all of the water flowing through de-

fendant's ditches, as aforesaid, is absolutely necessary

to defendant in the operation of the aforesaid claims

which lie below plaintiffs' claim No. 14, and are priov

locations on said creek to plaintiffs' claim No. 14.

Defendant is also operating claims No. 15, 15^ and IH

on Ophir Creek, ^-^hich are prior locations to said plain-

tiffs' claim No. 14, and in the operation of said clainiij

Nos. 15, 15^ and 16 defendant is using about 700 miners'

inches of water, which said water after being used by

defendant as aforesaid, flows in the natural channel of

Ophir Creek over plaintiffs' claim No. 14. In addition

to this 700 miners' inches of water turned by defendant

from its ditches on 15 Ophir Creek, as aforesaid, there

is flowing down the natural channel of Ophir Creek, pas-:

the head of plaintiffs' ditch about 800 miners' inches, so

that there is flowing in the natural channel of Ophii"

Creek over plaintiffs' claim No. 14, at the time this aM-

davit is made, about 1500 inches of water.

This 1500 iiK-hes of water flowing over plaintiffs' claim

No. 14, as aforesaid, is not used by plaintiffs in any man-

ner whatsoever, in fact instead of being of service to
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plaintiffs it is a detriment, as tliev have to protect their

])its and slumps from said water by means of dams and

other contrivances, and in fact plaintiffs have frequently

borrowed from defendant sacks and other appliances to

keep the natural flow of Ophir Creek out of their work-

ino-s.

I'laintiffs operate their claim No. 14 solely and en-

tirely by virtue of the water flowing- throuj»h their said

ditch Xo. 14, and not by any water whatsoever flowin,^

on its natural grade over their claim Xo. 14, and it is

not possible from the topography of Ophir Ci'eek foj

plaintiffs, on account of its flatness and lack of grade at

claim X'o, 14, to take the water flowing in the natural

channel of Ophir Creek, or its natural grade, and i)ut it

to any beneficial use to said claim Xo. 14, or in any man-

ner whatsoever operate said claim Xo. 14 with the water

flowing- in the natural channel of Ophir Creek, as afore-

said.

Defendant at no time since its appropriations of wate'

on Ophir Creek, has diverted the waters of said creek

from the head of plaintiffs' ditch X'o. 14, saving and ex-

cept for about two days, about the 4th of July, 11104,

v^hen, on account of an extreme and unusual drouth

there was only flowing in Ophir Creek about 1,000

miners' inches of water, inclusive of 400 inches which

was being turned into said creek from the Pargon Eiver,

as aforesaid, so that the natural flow of water in said

Ophir Q-eek at said time amounted to only about GOO

miners' inches of water, all of which was being used by

defendant at said time upon claim Xo. 15 Ophir
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Creek, and tlieuce run on its natural grade to plaintiffs"

claim No. 14, and during- the two days aforesaid, wbea

plaintiffs allege they were deprived of the water to the

full capacity of their ditch at the head of their ditch, de-

fendant was also without water, and was compelled

thereby to lay off its men and discontinue its operations,

which said defendant did, and defendant was placed at

a much greater inconvenience and cost during said time

than plaintiffs, on account of the greater number of men

employed by defendant, and the more extensive char-

acter of its operations.

That since said 4th day of July, 1904, there has been

a surplus of water flowing by the head of plaintiffs'

ditch No. 14, and there is now flowing by the head of

said No. 14 ditch, over and above its full capacity about

800 miners^ inches.

I have read the affidavit of Alexander Mattson in the

above-entitled cause with reference to three sluice heads

of water running to waste from defendant's No. 22 ditch,

and if said water was running to waste at said time as

stated by said Mattson, it was at the noon hour, or wheii

some cleanup was being made or some change being

made in defendant's machinery or mining appliances,

because at no time has the water flowing through saiJ

No. 22 ditch been allowed to run to waste, saving and ex-

cept for the purposes just aforesaid, and if said water

had been running to waste as aforesaid, plaintiff's could

easily have picked the same up l)y flumes or hose and

carried it into their ditch, as our No. 22 ditch lies at a

higher elevation and above plaintiffs' No. 14 ditch.
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All the water used l)y defendant through its ditches

is being put to a beneficial use, that is it is being used

by defendant to wash its placer mines with, and has

been used by defendant at all times, and all of said

water flowing through said ditches as aforesaid, is abso-

lutely necessary and essential to the operation of de-

fendant's mines.

That if defendant was forced to turn the natural flow

of Ophir Creek to plaintiffs on their claim No. 14, as

prayed for in their complaint and order to show cause

herein filed, defendant would be irreparably and irre-

mediable injured and would be forced to cease the opera-

tion of all claims now being operated by it below claim

No. 14, except such claims as could be operated with the

water brought by defendant from Pargon River, and de-

fendant would be forced to discharge a large number of

employees and abandon its machinery which has just

been put in place on claims located prior to the location

of plaintiffs' claim No. 11, and lying below said claim

No. 11 on Ophir CYeek, and would be forced to com-

pletely abandon its general plan of operations for the

mining season of 1904.

Defendant corporation is thoroughly solvent, having

assets worth many millions of dollars, over and above

its liabilities and is able to respond in damages to any

injury inflicted by it upon plaintiffs.

Defendant has at no time since its appropriations of

water on Ophir Creek, and is not now appropriating any

more of the waters of said Ophir Creek, that it is en-
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titled to appropriate under and by virtue of its several

water locations and ditches constructed in connection

therewith, as aforesaid.

[Xotarial Seal] FRANK A. SHAW.

Subscribed and sworn to before me this 2oth day oi

July, 1904.

ALBERT FINK,

Notary Public, District of Alaska, at Nome.

Exhibit "A."

Notice is hereby given, that the undersigned did on

September 11th, A. 1). li)01, locate and appropriate

and claim nine hundred (900) miners' inches of tlu

water of Ophir Cl'eek, lying, being and flowing over

claim No. 22 Above Discovery on said creek, in Council

District, N. W. Alaska, at the point where this notice is

posted, which water is intended for use in mining and

especially for use in the operation of the "Jewel,'' "Sar-

atoga" and "Lone Jack" Bench Claim now OA^ued and

worked by the undersigned and situated on the left

bank of said creek about two miles below said point

of diversion as aforesaid. Tlie said water is to be

diverted and conveyed to said places by means of .i

dam and ditch, which ditch is about three feet wide at

the bottom, about five feet wide at the top and about

two feet deep and to have a grade of one inch per ont^

hundred feet in length and the undersigned herebv

claim the right of way over all unappropriated lands of

the United States through wihich said ditch shall be
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built, together with tlic ii<;lit to repair aud enlarge the

said (litrli whenever and wherever found necessary.

Measured in a northerly- direction from the southerly

boundary of forenientioncMl ( laim No. 22, the point of

diversion whereon this notice has been posted as afore-

said is about 500 feet up said creek in a northerly direc-

tion.

H. MacDONALD,

H. A. JULSON,

F. H. GIRARD,

JOHN F. LEWIS,

Appropriators and Claimants.

Filed for record at 11:10 A. M. Sept. 21, 1901.

W. H. FEROUSON,

Recorder.

By Francis Fitz,

Deputy.

I, J. M. McDowell, United States Commissioner and

Recorder for the Precinct of Council City, District of

Alaska, do hereby certify that the above is a full, true

and correct copy of a location notice of water right on

Ophir Creek, as recorded on page TO in Volume 4 of Loca-

tions Council City Recording District Records.

Witness my hand and seal this 23d day of July, 1904.

[Seal] J. M. Mcdowell,

United States Commissioner and Recorder.
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Exhibit ^'B."

NOTICE OF WATER RIGHT AND APPROPRIATION
OF WATER.

The undersigned claims at this point the water run-

ning in this stream (Ophir Creels) to the extent of fifteen

hundred (1500) miners' inches, measured under a six-

inch pressure, the same to be conveyed by ditch and used

for mining purposes on said Ophir Creek and vicinity.

WILD GOOl^E MINING AND TRADING CO.

By FRANK A. SHAW,
Superintendent.

Located September 18th, 1901.

Witness

:

WM. S. WEST.

D. A. MACDONALD.

Filed for record at 1:30 A. M. Sept. 20, 1901.

W. H. FERGUSON,

Recorder.

By Frances Fitz,

Deputy.

I, J. M. McDowell, U. S. Recorder for the Precinct of

Council City, District of Alaska, do hereby certify that

the above is a full, true and correct copy of location of

water right on Ophir Creek as recorded on page fiS in

volume 1 of Locations, Records of the Council City Re-

cording District.
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Witness my hand and official seal this 22d day of July,

1904.

[Seal] J. M. McDowell,

Kecorder.

By M. G. McDowell,

Deputy.

Jit llw L'nittd iStates District Court, in and for the District oj

Alaska, Second Dicision.

GEOHGE JAMES et al..

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY (a Corporation),

Defendant.

Affidavit of C. D. Lane.

United States of America,^

District of Alaska.
J

C. D. Lane, being first duly sworn, deposes and says:

I am the president of the defendant corporation, and

am familiar with its operations of its mines on Ophir

Creek, in the District of Alaska, having devoted a large

portion of my time in the summers of 1901, 1902 and

1903, to the superintending and directing of defendant

corporation with reference to its mines and ditches on

said Ophir Creek.
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I know the location of what is known as the Wild

Goose Big Ditch on O'phir Ci'eek, which said ditch has

its intake at the upper end of the canyon on Ophir Creek,

on claim No, 36. This ditch was located by defendant

corporation by myself on the 12th day of August, 1901,

and prior to the location of what is known as the No.

14 ditch claimed b}' plaintiffs in the above-entitled suit.

That the capacity of this ditch, known as the "Biy

Ditch'' is about 3,000 miners' inches of water, and its

purpose is to carry the water from its intake on Ophit

Creek to points below on said creek, for the purpose of

operating the mines thereon located and being operated

by the defendant corporation.

That immediately after posting a notice of the loca-

tion of this ditch, I caused a record notice thereof to be

filed for record with the Recorder of the Council City

Eecording District, District of Alaska, and caused opera-

tions to be at once begtm with reference to the btiilding

and completion of this ditch, which said operations have

been pursued with all possible diligence ever since; said

ditch is now completed to Discovery Claim on said

Ophir Creek, which is fourteen claims below No. 14

owned by plaintiffs in the above-entitled action. A copy

of the location notice of this ditch, so posted and placed

of record by me is hereto attached and marked Exhibit

"A."

I also know of the location of what is known as the

No. 19 ditch, owned by defendant corporation. This

ditch was located in September, 1901, by Frank A. Shaw,
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superiuteudent of defendant c-oiporatioii for defendant

corporation.

This ditcli has a capacity of 1500 miners' inches and

immediately after postino- the notice of location of said

ditt h by said Shaw, as aforesaid, work was commenced

for the completion of this ditch, and was pursued with

all available diligence; said work having been completed

during the fall of 1901, so as to make the water there-

in flowing available on chiiiii No. 15 on Ophir Creek, and

said water in the fall of 1901, was actually used on said

claim No. 15. Since then this ditch has been extended

down Ophir Creek, until it has now reached Discovery

Claim, which is a claim owned and operated by defend-

ant corporation. This ditch was located prior to the

ditch known as the Xo. 14 ditch and was completed and

the water was actually diverted therein long prior to the

completion of plaintiffs' No. 14 ditch, or any actual

diversion of the water therein by plaintiffs.

I also know of the location of what is known as the

No. 22 ditch, now owned and operated by defendant cor-

poration.

This ditch was located in September, 1901, prior to the

location of plaintiffs' No. 14 ditch, and was originally

located with a capacity of 900 miners' inches of water

by H. Macdonald, H. A. Julson, F. H. Girard and John

F. Lewis, and has since said date of location been pur-

chased by defendant corporation.

Immediately after the location of this ditch by Julson,

Girard, Macdonald and Lewis, as hereinbefore set forth,

the construction of it was commenced with all available
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diligence. This ditch as it now exists takes the water

from Xo. 22 Ophir Creek and carries it to Xo. 15 Ophir

Creek, where it is used hy defendant corporation, and

the water thence flows over plaintiffs' claim X'o. 14.

Defendant is also the owner of a certain ditch known

as the Xo. 18 ditch, which has a capacity of about 4001

miners' inches. This ditch was constructed by defend-

ant corporation in the summer of ID'OO, and is used to

carry water from Xo. 18 Ophir Creek to Xo. IT Ophir

Greek, said ditch haA'ing been constructed prior to the

location of the Xo. 14 ditch owned b}' plaintiffs.

Defendant corporation is practically the first opera-

tor and the developer of Ophir Cteek, and all of the

water flowing through its ditches hereinbefore men-

tioned and set forth, is used by defendant corporation

for a beneficial purpose, that is to operate its placer

mining claims on said creek, and all of this water is ab-

solutely necessary to defendant corporation in the oper-

ation of its mines as aforesaid, nor is any of the water

flowing through the ditches of defendant corporation

allowed to go to waste.

I am thoroughly familiar with Ophir Creek and the

topography thereof, being the person who mapped out

the operations to be pursued by defendant corporation,

and know that much of the pay-gravel, and I may say

practically all of the pay-gravel, on Ophir Creek cannor

be worked at a profit except by water under hydraulic

pressure, and the purpose of defendant corporation in

locating and constructing the aforesaid ditches, which

it has done at a cost of about |300,000, has been for the
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purpose of carrying the water to the several claiiiis

owned by defendant corporatit)n on Ophir Creek under

such pressure as to make said claims workable and

available as mines.

That there is not enough water in Ophir Creek in its

ordinary flow, to operate defendant corporation mines,

and for this reason in the summer of 1903, defendant

corporation located and appropriated the waters of

Pargon Creek, a stream lying some six or seven miles

from Ophir Ci'eek, to convey said waters into Ophir

Creek for the purpose of increasing the flow of the watei'

therein contained; and since said location and appropria-

tion of the waters of said Paragon River, as afore-

said, defendant corporation has constructed a ditch as

far as Helen Creek, one of the tributaries of said river

and is now actually turning into said Ophir Creek some

600 miners' inches of water which never flowed therein

before.

This water is turned in above defendant corporati<»n's

big ditch, and is picked up in its flow down said creek

by defendant's several ditches and carried by said

ditches to the points now being operated on said creek.

That at all times since the appropriations by defendant

on Ophir Ci'eek, plaintiffs have had water to the full

capacity of their ditch, and at nearly all times water has

been flowing by the head of theit said ditch over and

above its full capacity, saving and except as I am in-

formed, for a period of two days in the month of July,

1904, during an unusual drought, when there wasn't

suflflcient water flowing in Ophir Ci'eek to fill plaintiffs'
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ditch, and I am informed and therefore allege, that at

the present time plaintiffs' ditch is being filled to its full

capacity, and a large surplus is flowing by the head of

plaintiffs' No. 14 ditch.

Defendant corporation is the owner, operator and

lessee of claims known as Xos. 1 and 2 Below Discovery

on Ophir Ci-eek, Discovery Claim, and Xos. 1, 2, 4, 5, 9,

n, 10, 11, 12, 13 and 15 Above Discovery, all of which

said claims, with the exception of said No. 15, lie below

plaintiffs' claim No. 14, and all of which said claims were

located and appropriated prior to the location and ap-

propriation of plaintiffs' claim No. 14 on Ophir (Veek.

Defendant corporation has never during its opera-

tions on Ophir Creek, used more of the waters of said

creek than it has actually appropriated prior to the loca-

tion of plaintiffs' No. 14 ditch.

If defendant corporation was compelled to turn th«.'

natural flow of Ophir Creek to plaintiffs at the head of

said claim No. 14 as prayed for in their complaint, in

this action, it would cause irreparable and irremediable

injury and mischief to defendant corporation, and would

deprive defendant corporation of the use of said water

at all points below said claim No. 14, and of the use of

said water on claims located and appropriated long

prior to the location and appropriation of claim No. 14,

nor would the turning of the natural flow of Ophir Creek

to plaintiffs on said claim No. 14 as prayed for, in any

wise benefit said plaintiffs, because on account of the

character of said creek on claim No. 14, and the lack



Wild Goose Mining and Trading Company. 47

of grade or fall, said water I'ould not at that point h'j

put to any beneficial use, in fact plaintiffs would be

forced by means of dams, etc., to protect themselves and

their workings and operations from being flooded by

said water and would not be able to place the same to

any beneficial use, and therefore if defendant be en-

joined as prayed by plaintiffs in their complaint, de-

fendant would suffer injury of exactly the same nature,

only far greater in amount on account of the greater

number of employees and the greater extent of opera-

tions on the part of defendant, that plaintiff's complain

of.

Defendant corporation is in all respects solvent, and

able to respond in damages to plaintiffs for any injury

done plaintiffs' by defendant's actions.

O. D. LANE.

Subscribed and sworn to before me this 24th d^y oi

July, 1904.

ALBERT FINK,

Notary Public, District of Alaska.

Exhibit "A."

Notice is hereby given that we, the undersigned, have

this day located and do claim for mining purposes 8,000

miners' inches of 0-inch mean pressure of this Opliir

Creek water right. Said water to be used for working

the mines on Ophir Oi'eek and vicinity as soon as com-

pleted, which will be done as rapidly as circumstances
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and the weather will permit. Located August 12th,

A. D. 1901.

WILD GOOSE MINING AND TRADING CO.

By C. D. lane,

President.

Witness:

FRANK A. SHAW.

WM. S. WEST.

Filed for record at 10 A. M., Aug. 15, 1901.

W. H. FERGUSON,

Recorder.

By a. Y. Ipswitch,

Deputy.

I, J. M. McDowell, U. S. Recorder for the Precinct oi'

Council CitY, District of Alaska, do hereby certify that

the aboYe is a full, true and correct copy of a location

of water right on Ophir Creels, as recorded on page 195

in Yolume 3 of Locations, Records of the Council City

Recording District.

Witness my hand and official seal this 22d day of July,

1901.

[U. S. Commissioner's Seal] J. M. McDOWELL,

Recorder.

By M. G. McDowell,

Deputy.
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[Eudorsed] : No. 1165. In the United States District

Court for the District of Ahiska, Second Division. Geo.

Jar.ies et al. vs. Wild Goose Mining and Trading Co.,

Defendant. Aliidavits. Filed in the Ollice of the Clerk of

the United States District Court, Alaska, Second Divi-

sion, at Xonie, Ahiska, July 2(5, 1004. Geo. V. Borch-

senius, Clerk. By , Deputy Clerk. G. J. L.

Sullivan «S: Fink, C. S. Johnson and A. J. Daly, Attorneys

for Defendant.

In tlic United States Di.strirl CttnrI, in and for the District of

Alaska, Second Division.

JOHN llEMAN, PHILIP SMITH-

MEYER, GEOKGE SENNES, E'LOF

J. SENNES, AUDNE J. SENNES
and TOLLOF L. BEEVIG,

Plaintiffs,

vs.

GEOKGE H. GKIFFITH, PETEU
IIICE, WILD GOOSE MINING AND|

TKADING COMPANY (a Corpora-

tion), P. w. :macdonald, j. b.

HART, JOSEPH F. FRAME, CAPT.

I. N. HIBBAKD and J. K. MILLER, '

Defendants.

Findings of Fact and Conclusions of L^w for Defendant Wild

Goose Company.

Now, on this 4th day of January, 1902, the Court hav-

ing heretofore and on the 29'th day of October, 1901,

rendered its opinion in said above-entitled cause, now
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makes the following findings of fact and conclusions of

law.

FIXDIXGS OF FACT.

That at about midnight May 14th, 1898, one Melsing,

acting at the request of T. L. Brevig, one of the plain-

tiffs herein, to locate and take a placer mining claim on

Ophir Creek in the Eldorado Mining District, District of

Alaska, tied a board with a written notice of location

theron, prepared by said Brevig, upon a willow bush

upon the upper end of placer mining claim Xo. 13 on

Ophir Creek, a copy of which said notice is as follows:

"CLAIM NO. 11.

Notice is hereby giyen that the undersigTied having

complied with the requirements of Chapter 6 of Title

Thirty-two of the Eevised Statutes of the United States,

has located 20 acres of placer mining ground on Ophir

Creek, Eldorado Mining District, Northwestern Alaska,

and described as follows: Commencing at the upper end

of claim No. 13, thence running fifteen hundred feet up

and along the bed of the creek, thence at right angles

E. and W. three hundred feet from center stake.

Attest: Locator: T. L. BREYIG.

LOUIS MELSING.

A. P. MOEDAUNT.

Located May 14th, 1898.

Recorded May 17th, 1898.

A. P. MOEDAUNT,
Eecorder."
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2. Molsing-, after posting said notice upon said wil-

low bush did no other act toward marking the bound-

aries of claim Xo. 14 or any placer mining claim for said

Brevig, but immediately returned to Council City, a dis-

tance of more than four (4) miles. He, Melsing, did not

prospect for gold at said time nor did any act or thing

except to place the notice as aforesaid.

3. On May ITth, 1898, said Brevig caused a copy of

the notice posted on the willow bush as aforesaid to be

recorded in the Eldorado Mining District, Alaska.

4. Neither Brevig, nor anyone acting for him in any

Avay, or in any way representing hiui, or acting under

him, corner-staked or marked the boundaries of said

claim No. 14 as claimed by him until the month of July

1899, nor did he, Brevig, or anyone acting for him or rep-

resenting him or under him discover any gold upon the

said claim as claimed by him or prospect the same in any

manner, until the month of July, 1899, in which month

one Pearson, acting for Bre^'ig, proceeded to place

stakes in the ground as claimed by Brevig and to corner-

stake said claim Xo. 14 as claimed by plaintiffs.

5. These stakes were placed at the four corners of

what is known as No. 14 as claimed by i)laiutiffs, and

were sufficient to mark the boundaries of said claim No.

14 as claimed by plaintiffs, so that the same could be

readily traced.

fi. Prior to the month of July, 1899, neither Brevig

nor any of his grantees or successors in interest, nor any

person in any way representing him or his grantees in

any manner worked or operated or had actual posses-
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sion of any part of said claim No. 14 as claimed to have

been located by the plaintiff Brevig-.

7. That on May 21st, 1898, one A. Karlsen went upon

the ground described in the pleadings herein as claini

No. 15 Above Discovery on Ophir Creek, in the Eldorado

Mining District, District of Alaska, and placed what is

known as his initial stake at the southern or lower end

of what is designated in the pleadings as placer claim

No, 15, Ophir Creek, at the upper end of claim No. 14,

as originally staked or caused to be staked by Brevig

—

the said initial stake of said Karlsen being j)laced at

the upper end center stake of Brevig's upon claim No.

14, the said initial stake of claim No. 15 being at the

identical point as it was at the time of the institution

of this action and as at the time of the survey herein-

before referred to, which stake was three feet in height

above the ground, and on said stake said Karlsen wrote

a notice of location, a copy of which is hereinafter set

forth. At the same time the said Karlsen placed an-

other stake firmly in the ground at a distance of about

1500 feet from the center end stake above mentioned

at the upper end of said claim No. 15 on Ophir Cfeek,

as designated in the pleadings. Both of these stake :5

mentioned were placed practically at the center of the

lower and upper ends of said claim No. 15, and upon

the stake placed upon the upper end above mentioned

was a notice written similar to that mentioned as being

placed upon the lower end stake. The stake on the

upper end was two or three feet in height above the

ground. That said Karlsen, on the 23d day of May,
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1898, caused said uotice of location to be recorded in the

office of the Mining Recorder of the Eldorado Mining

District, District of Alaska, a copy of which notice is as

follows:

"NOTICE OF LOCATION.

15 Ab. Ophi.r. Claim #15 Ophir Creek.

Notice is hereb}' given that the undersigned having

complied with the requirements of Chapter Six, Title

Thirty-two of the Revised Statutes of the United States,

and the local customs, laws and regulations, has this

day located twenty acres of placer mining ground on

Ophir Creek, Eldorado Mining District, N. W. Alaska,

and described as follows: Commencing at the upper end

or northern end of claim No. 14, thence running along

and up the bed of the creek fifteen hundred feet, thence

three hundred feet east and west from center stake.

Located May 21st, 1898.

A. KARLSEN,
Locator.

Recorded May 23d, 1898.

8. The posting of these two stakes by Karlsen upon

claim No.* 15 was in accordance with the rules, regula-

tions and customs of the miners of said Eldorado Mining

District, and particularly those staking on Ophir Greek;

and the placing of said stakes and notices as aforesaid

did sufficiently mark the boundaries of said claim so

that the same could be readily traced, upon the ground.

9. That in August, 1898, one MacDonald, acting at

the request of said Karlsen, went upon said claim No.
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15 and prospected for aud made a discoverj of gold In

paying quantities thereon.

10. In the same mouth one Leo Loeu Hertz, acting

for said Karlseu, phiced four stakes upon chiim No. 15,

one at each corner thereof, staking said claim iu the

form of a parallelogram, and placed said corner stakes

each about 300 feet from the center end stakes above

mentioned, and that each of said stakes were from two

to three feet in height from the ground and placed firmly

therein and were sufficient to mark the boundaries of

said claim so that same could be readily traced.

11. That the upper center end stake of claim Xo. 14

hereinbefore referred to was placed at a distance of

1053 feet from the original lower end initial stake, and

that said upper end stake of claim No. 14 contained a

similar notice of location purported to be signed by

Brevig as the notice placed on the lower end of said

claim Xo. 14 above referred to in the first finding of fact

herein; that the said upper end center stake of clain^

X^o. 14 was placed at the said point sometime between

the 14th of May, 1893, and prior to the 21st day of May,

1898, and the same was placed there by some person

representing Brevig. That the distance between the

lower center end stake of claim X'^o. 14 and the southeast

corner of claim X'o. 15 is 1024 feet; that the distance

from the southwest corner of claim Xo. 14 to the point

where the lower end line of claim Xo. 15 intersects claim

Xo. 14 is about 1125 feet; that the corner stakes v.iiicli

were placed upon claim Xo. 14 in the month of July,

1899, as hereinbefore referred to were as follows: Th**



Wild Goose Minlmj and Trading Company, 55

lower or southern end oornei* stakes were placed each

about 300 feet from the lower center end stake of said

claim Xo. 14, The corner stakes at the upper or north-

ern end of said claim were as follows: Northeast corner

stake placed in July, 1899, was about 476 feet from the

upper center end stake of claim No. 14 as hereinbefore

referred to; the northwest corner stake of said claim

No. 14 was placed in Jul}^, 1899, about 375 feet from the

northwest end line of claim No. 14, as it was originally

staked in May, 1898.

12. That all of the corner stakes upon claim No. 14

were placed there long after claim No. 15 had been

located and its boundaries marked as hereinbefore set

forth and at the time the defendant Wild Goose Mining;

and Trading Company and its grantors marked the

boundaries of claim No. 15, all that portion of claim No.

14, as claimed by plaintiffs, which overlaps upon claim

No. 15 was vacant, unoccupied and unappropriated pub-

lic mineral lands, and at said time neither the plaintiffs,

nor any of their grantors had marked any of the bound-

aries in any way upon any part or portion of that part

of claim No. 14 which overlaps upon said claim No. 15.

13. In the summer of 1899, the Golofnin Bay Mining

Company, acting by the consent of Karlsen, either undej

leases or lays or otherwise, went into the possession of

said claim No. 15 and worked and operated the same

extensively as a placer mining claim and continued in

the quiet and uninterrupted possession of the same, and

the whole thereof, until the transfer of the interest of
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said company was made to the defendant Wild Goose

Mining and Trading Company as hereinafter mentioned.

14. In the month of September, 1898, defendant AVil 1

Goose Mining and Trading Company, under an agree-

ment or arrangement made with said Golofnin Bay ^[in

ing Company, took an option for the pm^chase of said

placer mining claim Xo. 15. and with the consent of said

Golofnin Bay Mining Company in September, 1899, and

with the consent of said Karlsen and his gT-autees, en-

tered into the possession of said claim No. 15 and

worked and operated the same to some extent, includ-

ing all the ground in dispute so far as it relates to the

difference between claims Nos. 14 and 15, and the said

Wild Goose Mining and Trading Company, haying con-

tinued in the quiet and continuous possession thereof,

did during the year 1900 expend about f2O,00O thereon

in the employment of a large number of men for the pur-

pose of prospecting, working and mining the same, and

in the placing of tents and cabins on said premises,

and during said year the possession of said Wild Goose

Mining and Trading Company was uninterrupted and

undisputed by anyone, and the said company remained

in the uninterrupted and undisputed and quiet posses-

sion of said mining claim during the year 1900 and th-i

whole thereof.

15. Continuing in the uninterrupted and quiet pos-

session of said placer mining claim No. 15, the said com-

pany in the year 1901 continued to make improyements

and to work and operate said claim No. 15 still more ex-

tensively, including the ground in conflict between
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claims Nos. 14 aud !"», and dm ii)g Miat 3'ear and up to

tlio time of tlie comiiioncement of this actiou said Wild

Goose Miiiiug- and Trading Company continued in Wvi

((iiict aud uninterrupted possession of said claim No. 15,

including that portion of claim No, 15 claimed by the

plaintiffs to be a part and portion of claim No. 14, and

during the year 1901 said comjjany expended large sums

of money on said claim No. 15, including the gTouud in

dispute between claims Nos. 14 and 15 preparatory for

mining operations during the mining season of 1901, and

in so doing said company spent an amount of money

largely in excess of |20,000 during said time in prepar-

ing the said ground in dispute for mining purposes in

digging drains and ditches and building dams and drift-

ing, so that the said placer claim could be readily

worked.

17. The plaintiffs, nor did any of them, or either of

them, or their grantors, at any time have any occupancy

or possession of any part or portion of said claim No.

15 including that part which the plaintiffs claim as a

portion of claim No. 14, nor did the plaintiffs, or any of

them, or their grantors, make or assert any claim or

right to any portion of said claim No. 14 as herein

found to exist at any time prior to the month of Janu-

ary, 1901, excepting the act of plaintiffs and their grant-

ors in placing or causing to be placed the two northern

or upper end corner stakes upon claim No. 14 in July,

1899, as hereinbefore mentioned, and at the time they

made a claim or demand against the defendants as to

that portion of the ground in dispute the defendant was
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actually drifting a 500 foot cut along the southern

b( uiidai}' line of claim Xo. 15, at the northern boundary

line <ii' i laiiii Xo. 14, as originally staked.

18. Placer mining- claim No. 15, as at present sur-

veyed by defendant Wild Goose Mining and Trading

Company and at present claimed to exist by them, has

been generally recognized ever since its original loca-

tion by the miners of said Ophir Creek as now claimed

by said company, and miners locating placer claims in

said section adjoining and adjacent to said claim Xo. 15

recognized its boundaries ever since May, 1898, practi-

cally as its boundaries are now claimed by said com-

pany.

19. The defendant Wild Goose Mining and Trading

Company is a corporation duly organized and existing

under and by virtue of the laws of the State of Cali-

fornia, and has been such corporation existing as afore-

said during all the times herein mentioned.

20. That by the consent of said Karlsen and his

grantees, and by good and sufiicient deeds of convey-

ance, its possession of claim Xo. 15 as hereinbefore men-

tioned has been had and it is the lawful owner and

holder of the entire claim No. 15 as claimed to exist by

it.

21. That on or about the 6th day of August, 1900,

said defendant Wild Goose Mining and Trading Com-

pany caused its claim No. 15 to be surveyed, and placed

permanent monuments at each of the corners of *;ild

claim No. 15, reducing the said claim in width as origin-

ally staked and marked about 20 feet, but this reduc-
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tion ill no way affected the location of claim No. 14, noi*

did it prejudice the plaintiffs, or any of them, or their

grantees in anj manner, the said reduction being made

sini])ly for the purpose of making said claim Xo. 15 con-

tain only 20 acres, the claim as originally staked being

1500 feet in length by GOO feet in width. At the time it

was staked it was a custom of the miners on Ophir Ci'eek

to stake their claims 1500 feet in length by 600 feet in

width.

22. That by reason of and under said location of

claim No. 15 by said Karlsen, and the conveyances and

agreements made with the defendant Wild Goose Min-

ing and Trading Company, said company claims, has and

owns so much of said claim No. 14 as claimed by plain-

tiffs as conflicts with said claim No. 15 as herein found

to exist, and that the area of said portion in conflict

is 4.84 acres; and in so far as said claim overlaps and

conflicts with claim No. 15 as in these findings found to

exist, and as to said 4.84 acres and as to all ground

claimed by plaintiffs as a portion of claim No. 14 which

conflicts with claim No. 15 as claimed by defendant Wild

Goose Mining and Trading Company, the said claim of

plaintiffs is junior and subsequent to the claim of said

company, and plaintiffs are not entitled to any part or

portion of said claim No. 15 as claimed by the Wild

Goose Mining and Trading Company.

23. Defendant Wild Goose Mining and Trading Com-

pany never trespassed upon or threatened to trespass

upon or asserted or claimed any right, title or interest

in or to any portion of said claim No. 14 as herein found
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to be by the court, except that portion of claim No. 14

included within the conflict of the Black Mars claim

with claim No, 14.

24. That at the time of the staking of said claim No.

15 as claimed by defendant Wild Goose Mining and

Trading Company by said A. Karlsen, and at the time

of the recording of his location notice, as hereinbefore

referred to, and at the time of the discovery of gold upon

said claim in 1898, as hereinbefore referred to under the

said Karlsen location, all of the said claim No. 15 was

unappropriated public land of the United States subject

to appropriation under the placer mineral laws of the

United States. The defendant Wild Goose Mining and

Trading Company and its grantors, from the inception

of the original staking by Karlsen, appropriated and

segregated said claim No. 15 as claimed by defendant

from the public lands of the United States, and became

entitled to the possession of said claim No. 15, includ

ing that portion claimed by plaintiff as aforesaid as be

longing to claim No, 14 which overlaps said claim No.

15, as against the United States and all persons whom-

soever.

That the following plat shows the relative conflict be-

tween the respective claims in dispute:
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2."). That the following is a description of creek claim

Xo. 15 on Ophir Creek as surveyed on the Gth day of

August, 1900, and as referred to in finding No. 21:

rounnencing at a stone slab or corner about t)0 feet

from the east bank of Ophir Creek marked ''S. E. 15,"

thence across said Ophir Creek about north 51 degrees

30 minutes west 580.8 feet to a stone corner marked "S.

W. 15," vrhi< h line intersects said Ophir Creek at a

poi'nt about 1150 feet down the stream of said Ophir

Creek from the confluence of Dutch Creek with said

Ophir Ci'eek; thence from said last mentioned corner ai

right angles about X. 35 degrees 30 minutes east 150')

feet across said Ophir Creek to a stone corner marked

"X. W. 15,'* which is about 25 feet northeasterly from

the east bank of said creek, and which line intersects a

rock bluff at a point about south 35 degTees 30 minutes

west 294 feet from said stone-corner marked "N. W.

15;" thence at right angles about S. 51 degrees 30 min-

utes east 580.8 feet to a stone marked "N. E. 15," which

is about 60 feet westerly from the west bank of Dutch

CVeek; thence at right angles south 35 degrees 30 min-

utes west 70.2 feet to a stake from which a mark on the

bedrock on the east bank of Ophir Creek bears about

south 50 degrees 40 minutes east 145 feet; thence on the

same line south 35 degrees 30 minutes west 789 feet to

point of commencement, containing 20 acres.

CONCLUSIONS O'F LA^^^

1. That defendant Wild Goose Mining and Trading

Company is the owner of all of claim No. 15, and is the

owner of all of claim No. 14, which conflicts with and
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overlaps claim Xo. 15, and is the owner of all that part

or portion of claim No. 14 which plaintiffs in their plead-

ings contend overlaps upon claim No. 15, and the said

company has been the owner thereof during all the

times mentioned in the complaint herein, and said de-

fendant Wild Goose Mining and Trading Company is

entitled to have its title quieted, and the said plain tiiis

and each of them, their officers, agents, servants and

employees ought to be perpetually enjoined from tres-

passing upon or from asserting any claim, right, title or

interest in and to said claim No. 15 as hereinbefore men-

tioned and particularly that portion claimed by plain-

tiffs in this action as being part of claim No. 14, tho

same being that portion of claim No. 15 as hereinbefore

mentioned in the findings as in conflict with claim No.

14.

2. That the defendant Wild Goose Mining and Trad-

ing Company is entitled to a decree of this Court ad-

judging and decreeing it to be the owner of that portion

of claim No. 15 which is claimed by plaintiffs to overlap

upon claim No. 14, and as mentioned in the findings of

fact herein and is entitled to a perpetual injunction

against said plaintiffs and each of them, their agents,

servants and employees, from trespassing upon and from

asserting any right, title or interest in and to said prem-

ises.

3. That as against said defendant Wild Goose Min-

ing and Trading Company, said action of plaintiffs

should be dismissed.

JAMES WIOKERSHAM,
District Judge.
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[Endorsed]: No. 330. In the United states District

Court for the District of Alaska, Second Division. Joliii

Heinen et al. vs. (Jeo. II. Grittitlis ct al. l-Mndings of

Fact etc. of Defendant Wild Goose M. cc T. Co. Filed

in the Office of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Jan. 4, 1902. II.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed

Jany. 4. Keber.

The foregoing bill of exceptions having been duly

served, tiled and presented for settlement within the?

time allowed by law and the order of said Court, and

said bill of exceptions being found full, true and correct,

is hereby settled and allowed in open court.

Done in open court, at Nome, Alaska, this '2'2d day of

December, 1904, being a regular day in the special term

of said District Court held at Nome, Alaska, and being

the same term at which said order refusing the tempo-

rary injunction prayed for was made and entered.

ALFRED S. MOOKE,

Judge District Court, District of Alaska, Second Div

ision.

Due service of the foregoing bill of exceptions is here-

by admitted at Nome, Alaska, this day of Decem-

ber, 1904.

Attornevs for Defendant.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. &. T. Co. Plff's. Pro-
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posed Bill of Exceptions. Filed in the Office of tlie

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Xome, Alaska, Dec. 7, 1904. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

L. G. J. Lomen, J. K. McGinn and Dudley Du Bose, At-

torneys for Plaintijfts. Bill of Exceptions. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Diyision, at Xome, Alaska. Dec. 22,

1904. Geo. V. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk. McB.

Ill the District Court in ami for the District of Alaska,

Second Dirisioii.

GEO. JAMES et al.,

V.

Xo. 1165.

THE WILD GOOSE MINING AND
TRADING 00.

Opinion-

The pleadings and affidavits in support of the motion

for a preliminary injunction have presented to the Court

material facts for consideration of which a summary

will now be given:

The plaintiffs are owners of Mining Claim No. 11

Above Discovery on Ophir Creek in the Council Mining

Precinct, Alaska, and the defendants are owners of

divers mining claims above and below said No. 14 on thv^

same creek.
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Ophir Creek flows through said Claim No, 14 as it does

through uiauy of the said chiiuis of the defendant.

The i>laiutiff chnuis No. 14 was duly located by thr

predecessors iu title of the said plaintiffs prior to the

dates of the location of all the claims above it belonging

to the defendant except only the date of the location of

claim No. 15, its adjacent claim upstream.

The plaintiffs first appropriated the waters of Ophir

Ci'eek to a beneficial use. namely, that of sluicing their

ground with the water caught from said Ophir CYeek as

its stream flowed through said claim.

They at a later date changed the place and manner of

appropriating the waters of said stream by conductin^^•

the water through a ditch of their construction from th*3

stream at a point about two miles above the head of

their claim to and upon said claim.

The course of their ditch was through claims of the

defendant, and its construction was with the knowledge

and assent of the defendant.

After thus bringing the water required by their needs

to their claim, they no longer took the water for their

mining purposes from the stream at their claim, the

water admitted to their ditch being then fully adequate

to their requirements.

The capacity of the ditch is sufficient to allow the flow

of 350 miners' inches of water to their claim.

The defendant is the owner of four water ditches

which have their intakes above that of the intake of said

No. 14 ditch.
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Two of these ditches, namely, the Big Ditch aud Ditch

No, 19, carry the water thereby diverted from said creek

past said claim Xo. 14 to claims below No. 14 on said

stream aud do not return the water to said stream

above No. 14.

All of these ditches were located prior to the loca-

tion of plaintiffs' No. 14 ditch.

This suit was brought by the oAvners of mining claim

No. 14 to restrain the defendant from diverting the

waters of said creek from the intake of said plaintiffs'

ditch, from diverting any of the waters of said creek in

such manner as to prevent the said waters from flowing

in their natural channel through said claim No. 14, and

also to restrain the maintenance of any ditches by de-

fendant for such purposes of diversion.

The case is now before the Court upon the complaint

aud affidavits of the parties pursuant to a motion for a

preliminary injunction to restrain specifically the de-

fendant from diverting the waters of Ophir Creek from

Claim No. 14 and from the intake of plaintiffs' ditch on

said creek, and from maintaining ditches whereby said

waters are diverted.

The complaint alleges that for a period of two days

during the month of July, 1904, the force of men, about

50 in number, operating said claim, have been compelled

to suspend their mining' operations by reason of the de-

fendants' diverting the water from their claim through

said ditches; that defendant by diverting water as afore-

said from said creek and by carrying it past said No. 14
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claim has caused the }tlaintills loss aud damage to tliu

amount of ^2,000.

The phiiutiffs further allege that their damage is irre-

parable and that they have no speedy aud adequate

remedy at law.

The plaintiffs claim the relief in virtue of their being

riparian owners of said claim No, 14, and iu virtue of

their haviug appropriated 350 miners' inches of th<i

water of said creek by means of their ditch starting two

Diiles above the head of their claim. They claim that

their appropriation of the waters of said creek ante-

dates the appropriation by the defendant of the waters

of said creek above the intake of the No. 14 ditch.

The evidence does not sustain the conteutiou of th<;

plaintiffs that their appropriation by ditch was prior to

the appropriation of the defendant; but is to the con-

trary.

It is true the evidence does show that the plaintiffs, in

July, IDOl, used the water of said creek at and upon

their claim for sluicing purposes by means of a dam con-

structed about the middle of claim No. 14.

The demand for relief by the plaintiffs derives no sup-

port from this fact, however, in the opinion of the Court.

The real injury to the plaintiffs established by the evi-

dence which at all deserves notice of the Court in this

proceeding, is the loss of time and money caused the

plaintiffs by the defendant's diversion of the water

through their ditches to the diminution of the usual

quantity flowing through the plaintiffs' ditch.
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As riparian owners the plaintiffs are in no wise in-

jured by tlie diversion because they are not using the

water of the stream in the character of riparian owners,

nor are there any acts of the defendant which reveal a

threat to deny plaintiffs their riparian rights. Xo

rights of the plaintiffs as riparian owners are infringed

so long as they elect to take water to theu' claim by the

way of their ditch. As the defendants well contended

at the hearing, the plaintiffs' real claim to relief musr

stand upon the rights which they assume to be theirs

as appropriators of the water. And even upon this foot-

ing they have shown no right to the relief asked, since

the defendant was first to appropriate the water by its

ditches, and hence, assuming that the law of prior ap-

propriation extends to Alaska, no priority of right to

the waters of the creek in preference to those of the de-

fendants has been shown to belong to the plaintiffs in

this character or relation.

The proposition that the rights of the plaintiffs as ri-

parian owners may be tacked to those v\'hich under the

doctrine of prior appropriation may belong to them will

not bear scrutiny.

The right the plaintiffs is now exercising is not thf-

right attaching to them without question as riparian

owners, but is the right to take water from the stream

which the plaintiffs in common with the defendant claiia

the right to take in virtue of their appropriation of tht,'

waters by means of their ditch. The Court does not

maintain that the plaintiffs have lost their rights as ri-
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parian owners; on the contrary, I believe that at will

they may again resume the enjoyment of such rights and

exercise them as against all whose rights do not rise

superior to theirs. The right to the use of water in <i

stream is a relative right and one Avhich must be exer-

cised and enjoyed always with a regard to the rights of

others in the same stream. Where the law of riparian

rights is in force along with the doctrine of right by

prior appropriation, the one set of rights moulds and

modifies the other set of rights.

There is nothino- in the evidence which will warrant

the belief that the scarcity of water in plaintiffs' ditch

in July, due as it was in part to a drouth, is a contin-

uing condition; hence, there is only the past injury

which is now to be considered.

Upon the ground

—

1. That as ditch owners and operators, using their

ditch to appropriate the water of Ophir tteek to the

measure of their needs, they have suffered at best only

a temporary injury, which may be adequately compen-

sated in damages by an action at law;

2. That no continuing injury has with any certainty

been shown to be threatened to the plaintiffs in any re-

lation;

3. And that neither as riparian owners nor viewed

as appropriators of water by ditch have the plaintiffs'

rights been infringed, or clearly been threatened with

infringement by the defendants, I am now of the opinion

that the plaintiffs are not entitled to the kind of relief



72 George James et al. vs.

they ask by their motion and the temporary injunction

should be and now is refused.

Kome, Alaska, Nov. 5, 1904.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1165. District Court. Alaska, Sec-

ond Division. Geo. James et al. vs. Wild Goose M. & T.

Co. Opinion on Application for Temporary Injunc-

tion. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska. Nov. 5, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Vol. 2, Or-

ders and Judgments, page 569. Comp.
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In thv District Court In and for the District of Alaska,

Second Division.

GEOR^rE JAME!^, GEOlItlE SEXNES,

DUDLEY DU BOSE, JOHN IIEMEN,

PHILIP SMITHMEYEK, BEN
MATTSOX, ALECK MATTSON,

ELEF SIXNES, AUDXE SIXXES

and G. J. LOMEX,

Plaintiffs,,

vs.

WILD GOOSE :\IIXIXG AXD TEAD-

IXG COMPAXY,
Defendant.

Petition for Appeal.

Come now the plaintiffs in the above-entitled action,

and conceiving themselves aggrieved by the order made

and entered in said cause refusing a temporary injunc-

tion, herein, dated November 5th, 1904, do hereby ap-

peal from said order to the United States Circuit Court

of Appeals, for the Xinth Circuit, for the reasons speci-

fied in the assignment of errors, which is filed here-

with, and they pray that this appeal may be allowed,

and that a transcript of the records, proceedings and

papers upon which said order was made, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Xinth Circuit.

DUDLEY DU BOSE and G. J. LOMEX,

Attorneys for Plaintiffs.
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Order AHovving Appeal.

The foregoing petition is hereby granterl, and it i«

ordered that the appeal mentioned therein be and the

same is hereby allowed.

Plaintiffs, the appellants herein, to give bond for costs

in the sum of five hundred dollars.

Done in open court, in Nome, Alaska, this 24:th da^

of December, 1904.

ALFRED S^ MOORE,

District Judge.

/;/ the Difitrict Court in and for the District of Alasl'n,

Second Diri^'<ion.

GEORGE JAMES et al..

Plaintiffs,

TS.

THE WILD GOOSE MIXING AND'

TRADING COMPANY,
Defendant.

Assignment of Errors.

Come now the plaintiffs in the above-entitled action

and assign the following errors as having been commit-

ted upon the hearing and in the proceedings for a tem-

porary- injunction in said action, upon which errors the

plaintiffs will rely on their appeal from the order re-

fusing said injunction:

1. The Court erred in refusing a temporary injunc-

tion in said action.
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2. The C<)urt erred iu iiiakintv and entering its order

herein, dated November 5th, 1904, and in the foHowin.i;

findings and conchisions in said order contained, to wit.

a. That the phiintiffs did not claim that No. 14 on

Ophir Creek was not located prior to the location of No.

15 on said creek.

b. That the plaintiffs changed the place and manner

of appropriating the waters of said stream.

c. That all of the ditches of defendant were located

prior to the location of plaintiffs' No. 14 ditch.

d. That the appropriation of the waters of Ophir

CVeek bv defendant was prior to the appropriation

thereof by plaintiffs, and that the appropriation thereof

by defendant, after the location of,placer mining claim

No. 14 and other claims on said creek had been made,

was a valid appropriation nnder the law of prior ap-

propriation.

e. That the real injury to the plaintiffs is the loss of

time and money caused to plaintiffs by the defendant's

diversion of the water to the diminution of the usual

quantity of water flowing through plaintiffs' ditch.

f. That the plaintiffs as riparian owners are in no-

wise injured by the diversion, because they are not using

the water of the stream in their character of ripariaxi

owners.

8. That the acts of the defendant do not reveal a

threat to deny plaintiffs their riparian rights.

h. That no rights of the plaintiffs as riparian owners

are infringed.

i. That the taking of water to their claim by way of
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their ditch was an election on part of the plaintiffs, and

that so long as such user continued, their rights as ri-

parian owners were not infringed.

j. That the plaintiffs' real claim to relief must stand

upon the rights which they as appropriators of watei

assume to be theirs.

k. That the rights of the plaintiffs as riparian own-

ers may not be tacked to those, which under the doc-

trine of prior appropriation may belong to them.

1. That the right the plaintiffs are now exercising

is not the right attaching to them as riparian owners,

but is the right to take water from tne stream, which

the plaintiff's, in common with the defendant, claim the

right to take in virtue of their appropriation of the wa-

ters by means of their ditch.

m. That the scarcity of water in plaintiffs' ditch in

July was not a continuing condition.

n. That it is only the past injury that is to be consid-

ered.

o. That the plaintiffs have only suffered a temporary

injury, which may be adequately compensated in dam-

ages by an action at law.

p. That no continuing injury has with any certainty

been sliown to be threatened to the plaintiffs in any re-

lation.

q. That neither as riparian owners or as appropriat-

tors of water have plaintiffs' rights been infringed or

threatened.
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r. That the phiint ill's are not entitled to the kind of

relief asked for.

DUDLEY DU BOSE and G. J. LOMEN,

Attorneys for Plaintiffs.

[Endorsed]: No. 1165. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. (Jeo. James et al. vs. Wild Goose M. «& T. Co. Pe-

tition for Appeal, Assignment of Errors, Order Granting

Appeal. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Xome, Alaska. Dec. 24, 1904. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Dudley Du

Bose & G. J. Lomen, Attorneys for Plaintiffs. Vol. 3,

Orders and Judgments, page 37. McB.

/// the District Court in and for the District of Alaska,

Second Division.

GEORGE JAMES, GEORGE SENNES,s

DUDLEY DU BOSE, BEN MATT-

\

SON, ALECK MATTSON, JOHN I

HEMEN, PHILIP SMITHMEYER,/
ELEF SINNES, AUDNEY SINNEsf

and G. J. LOMEN, \

Plaintiffs,

VB.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

I

Bond on Appeal.

Know all men by these presents, that we, G. J. Lo-

men, of plaintiffs, as principal and O. G. Cowden and
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Cliarles Anderson as sureties, are held and firmly bound

unto the defendant above-named in the full sum of flvt:

hundred dollars, to be paid to the said defendant, their

successors or assigns; for the payment of which, well

and truly to be made, we bind ourselves, our heirs, ex-

ecutors and administrators jointly and severally by these

presents.

Sealed with our seals, and dated this 24:th day of Do

cember, 1904.

The condition of this obligation is such, that whereas,

on the 5th day of Xovember, 1904, an order was made by

said court in the above-entitled action refusing jjlain-

tiffs a temporary injunction in said action; and the

plaintiffs having obtained from said District Court an

order allowing an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, and a citation

directed to the said defendant is about to be issued, cit-

ing the defendant to be and appear at a session of the

said Court of Appeals to be held at San Francisco, Cali-

fornia.

Now", the condition of the above obligation is such,

that if the said plaintiffs shall prosecute their said ap-

peal to effect, and answer all costs that may be awarded

against them on said appeal, then this obligation to be

void; otherwise to remain in full force and virtue.

G. J. LOMEN. [Seal]

C. G. COWDEN. [Seal]

OHAS. ANDERSON. [Seal]

In presence of:

J. F. HOBBES.
A. J. BRUNER.
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District of Alaska, -n

I ss.

Second Division.
J

C. G. Cowden and Chas. Anderson, being first i^evcr-

ally duly sworn, eacli for himself deposes and says, that

he is a snrety in the foregoing bond; that lie is a resi

dent of the District of Alaska; that he is not an at-

torney, counselor at law, marshal, deputy marshal, cod!

missioner or clerk of any court or officer of any court,

that he is worth the sum of five hundred dollars over

and above all debts and liabilities and property exempt

from execution.

0. G. COWDEN.
OHAS. ANDERSON.

Subscribed and sworn to before me this 24:th day of

December 1904.

[Notarial Seal] J. F. HOBBES,

Notary Public, District of Alaska, Residing at Nome.

The foregoing bond is hereby approved this 24th day

of December, 1904.

ALFRED S. MOORE,

District Judge.

[Endorsed]: No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose U. & T. Co. Bond on Ap-

peal. Filed in tlie OfTice of (lie (lovk of the United States

District Court. Alaska, Second Division, at Nome,

Alaska. Dec. 24, 1904. Geo. V. Borchsenius, Clerk.

By Angus McBride, Deputy Clerk. Civil Bonds, No. 3,

page 46. McB.
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In the District Court in and for the Di-siricf of Alaska,

Second Division.

Term Minutes, Special September, 1904, Term Begun

and Held at the Town of Nome in Said Distiict and

Division, Sept. 19, 1904.

Friday, Jan. 20, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

GEO. Y. BOROHSENIUS, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, United States Attorney.

JOHN H. DUNN, United States Marshal.

Now, upon the convening of court the following pro-

ceedings were had:

[. & T. CO.
j

No. 1165.

JAMES et al.

vs.

WILD GOOSE M.

Trial.

Mr. G. J. Lomen presented a stipulation signed by the

attorneys for plaintiff and defendant granting appellant

until July 15, 1905, to file and docket appeal in the Ninth

Circuit Court of Axjpeals, and requested that a minute

order be granted in accordance with said stipulation.

So ordered by the Court.
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fn the District Court, Dixirirt of Alaskd, iSccond Dirisiou.

GEOIJGE JAMES et al.,

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

Order Extending Time to File Transcript.

It is hereby ordered that plaintiffs above naiiuMl liave

thirty (30) days from July 15th, 1905, in v.hirli 1o IHe

tlie record and docket the appeal in said action in th<:

United States Circuit Court of Appeals for the Ninth

Circuit, and the time to so file and docket is hereby ex-

tended for thirty days from said date.

Dated at Nome, Alaska, this 21st day of June, 1905.

ALFRED S. MOORE,

Judge District Court.

[Endorsed]: No. 1165. District Court, District of

Alaska, Second Division. Geo. James et al. vs. Wild

Goose M. & T. Co. Oi-der. Filed in the OHice of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. Jun. 21, 1905. Geo.

V. Borchsenius, Clerk. By Angus ^IcBride, Deputy

Clerk, ^'ol. 3, Orders and Judgments, page 320. McB.

C.



82 George James et al. vs.

In the District C'otiri in and for the District of Alaska,

Second Dirision.

GEORGE JAMES, GEORGE SEXNES,
,

DUDLEY DU ROSE. BEX MATT-

SOX, ALECK MATTSOX, JOHX
HEMEX. PHILIP SMITHMEYEK,

ELEF SIXXES, AUDXE SIXXES

and G. J. LOMEX,

Plaintiffs,

vs.

WILD GOOSE MIXIXG AXD TRAD-

IXG COMPAXY.
Defendant.

Citation.

The President of the United States of America, to th3

Wild Goose ]klining and Trading Company, the De-

fendant Above Xamed, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Xinth Circuit, to be holden at the city of San Fran-

cisco, State of California, on the 23d day of January,

1905, pursuant to an appeal filed in the office of the

Clerk of the District Court, District of Alaska, Second
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Division, wherein the above-named plaintiffs are appel-

lants, and the above-named defendant is respondent, to

show cause, if any there be, why the order in said ap-

peal mentioned should not be set aside, corrected or

modified and speedy justice should not be done to the

parties in that behalf.

Witness the Honorable ALFRED S. :M00RE, Judge

of the District Court for tlie District of Alaska, Second

Division, and the seal of said court, this 24th day of De-

cember, 1904.

ALFRED S. MOORE,

District Judge.

Personal service of the foregoing citation is hereby

admitted at Nome, Alaska, this 24th day of December,

1904.

[Seal] ALBERT & FINK,

Attorneys for Defendant.

- [Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Citation..



B^ George James et al. vs.

In the District Court in and for the District of Alaska,

Second Division.

GBOEiGE JAMES, GEORGE SENNES,

DUDLEY DU BOSE, JOHN HEMAN,
PHILIP SMITHMBYER, B E N
MATTSON, ALECK MATT'SON,

ELEF SINNES, AUDNE SINNES

and G. J. LOMEN,

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenins, clerk of the District Conrt of

Alaska, Second Division, do hereby certify that the fore-

going- typewritten pages, from 1 to 59, both inclusive, is

a true and exact transcript of the complaint, summons,

motion for order to show cause, order to shoAV cause,

bill of exceptions, opinion, assignment of errors, petition

for appeal and order allowing same, bond on appeal in

the case of George James et al. vs. Wild Goose Mining

and Trading Company, No. 1165—Civil, and of the whole
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thereof as appears from the records and files iu my oflQce

at Nome, Alaska; and further certify that the original

citation iu said case is attached to this transcript.

Costs of transcript, $18.20, paid by G. J. Lomeu, at-

torney for plaintiffs.

In witness whereof I have hereunto set my hand and

affixed the seal of said court this 20ith day of July, A. D.

1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

[Endorsed]: No. 1228. United States Circuit Court

of Appeals for the Ninth Circuit. George James, George

Sennes, Dudley Du Bose, Ben Mattson, Aleck Mattson,

John Hemen, Philip Smithmeyer, Elef Sinnes, Audne

Sinnes and ( 1. J. Lomen, Appellants, vs. Wild Goose Min-

ing and Trading Company, Appellee. Transcript of

IJecord. Upon Appeal from the United States District

Court for the District of Alaska, Second Division.

Filed August 7, 1905.

F. D. MONCKTON,

Clerk.
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!N THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

GEORGE JAMES, ET AL.,

Appellants,

vs.

THE WILD GOOSE MINING AND
TRADING CO.,

Appellees.

>

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

This is an appeal from the order of the District

Court of Alaska, Second Division, Hon. Alfred S.

Moore, Judge, dated November 5th, 1904, refusing a

temporary injunction. Such injunction was sought by

plaintiffs as a provisional remedy, before answer, in an

action to enjoin the defendant from diverting, by means

of several ditches, the waters of Ophir Creek from



plaintiffs' placer mining claim, Number 14, above Dis-

covery Claim on said creek, and also from the intake of

plaintiff's ditch, known as "The 14 Ditch."

The motion for said injunction was made on the

complaint in said action, the affidavits of Alex. Matt-

son, A. J. Sinnes and E. J. Sinnes, and on the oral testi-

mon}^ of George James. The defendant filed the

counter-affidavits of Frank A. Shaw and Chas. D.

Lane, and oi^fered in evidence the findings of said

Court in the case of Hemen vs. Griffith, by which find-

ings the ownership and relative boundaries of claims

14 and 15 on Ophir Creek were determined.

From the record thus made up the following facts

appear:

The plaintififs are the owners of Claim No. 14 on

Ophir Creek, a placer mining claim, located by plain-

tiffs' predecessors in interest. May 14, 1898, and the

owners, also, of "Ditch No. 14," surveyed, located and

commenced in September, 1901, and completed by

July 2, 1902; whereby 350 miner's inches of water,

under 4-inch pressure, are conducted from a point on

said creek about two miles above said claim 14, and

used for mining purposes on the latter claim. Prior

to the completion of said ditch the plaintiff used the

waters of said creek for sluicing purposes as it flowed

over and across their said claim (Record, page 21).

(See affidavit of Mattson and evidence of James.)

The intake of the ditch is on lands belonging to the



defendant, but, as found by the trial Court, was built

and said 350 inches of water appropriated "with de-

fendants' knowledge and assent" (Record, pages 3 and

67), (See complaint and opinion), and at great cost, to-

wit: $8000.00 (Record, page 3). See complaint).

The defendant is the owner of placer mining claim

No. 15, immediately above and adjoining said claim

No. 14, and of other claims, above and below, on said

stream. Claim No. 15 was located by defendants' pre-

decessors in interest a few days after claim No. 14 was

located. The Court, in determining the boundaries

between said claims, in the case of Hemen vs. Griffith,

found, however, that gold was discovered on claim No.

15 before the discovery thereof was made on claim No.

14, and by reason thereof defendant claims that claim

No. 15 was a prior location (Record, page 53). (See

Findings Hemen vs. Griffith, Defs. Ex. 3, p. 49 Rec-

ord).

Ophir Creek is a natural, non-navigable stream,

flowing over and across all of said claims.

Defendant has built several ditches, whereby the

waters of Ophir Creek are diverted from their natural

channel and used by defendant for mining purposes at

various points.

All these ditches have their intakes above the intake

of plaintiffs No. 14 Ditch, and all of them discharge

below the intake of the latter ditch, and two of them,

the "No. 19" and the "Big Ditch," so-called, discharge

at points below claim No. 14.



In the matter of the location and construction of de-

fendant's ditches, their subsequent extensions, and the

appropriation of the waters carried thereby, the facts

are these:

The Big Ditch:—August 12, 1901, the defendant

caused a notice to be posted, claiming "for mining pur-

" poses, 3000 miners' inches of 6-inch mean pressure on

" this Ophir Creek water right. Said water to be used

" for working the mines on Ophir Creek and vicinity,

" as soon as completed." Work was commenced on the

"Big Ditch" within a short time thereafter, date not

given, and work continued from time to time to the

present day, but no water was diverted thereby until

1903. Capacity, 3500 inches (Recor, pp. 24, 31).

(See affidavit of A. Mattson.)

No. 22 Ditch:—September 11, 1901, one Julson and

others posted a notice claiming to locate and appro-

priate 900 miner's inches of water "intended for use in

" mining and especially for use in the operation of"

certain bench claims belonging to them. They then

built the No. 22 Ditch, which was completed in the

summer of 1902, and water was conveyed thereby to

Claim No. 17, at a point above the intake of the No. 14

Ditch. In 1904, the defendant having acquired said

ditch, extended it to claim No. 15, running the waste

water under the flume of plaintiffs' ditch. Capacity,

900 inches (Record, pp. 23, 31).

No. 19 Ditch:—September 18, 1901, defendant caus-

ed a notice to be posted, claiming therein "at this point



" the water running in this stream (Ophir Creek) to

" the extent of 1500 miner's inches, the same to be con-

" veyed by ditch and used for mining purposes on said

" Ophir Creek and vicinity." The No. 19 ditch, to

carry such water, was constructed as far as claim No.

15 in 1901. In 1902, it was extended beyond claim No.

14, and in 1904 extended still further. The water

conducted thereby was first used on claim No. 15, and

at time of completion of plaintiff's ditch carried only

two sluice heads. Present capacity is 1500 inches

(Record, pp. 31, 32, 23).

The No. 18 Ditch:—Is no longer used (Record, p.

16). (See evidence of James.)

At the com-pletion of the No. 14 Ditch not exceeding

"two sluice-heads" of water were diverted by above

ditches all told (Record, p. 24). (See affidavit of A.

Mattson.)

A large portion of the defendant's counter-affidavits

is devoted to an exhibition of the cost of its ditches, its

large holdings on Ophir Creek, its million-dollar

assets, drouth in July, 1904, the amount of water run-

ning in Ophir Creek on a particular day when the de-

fendants' affidavits were made, and the importance to

defendant of its ditches and appropriations of water.

QUESTIONS INVOLVED.

I. Have plaintififs' riparian rights been invaded by

the defendant? And herein : (a) Are such rights subject
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to the use of the water by defendant in any capacity

other than as a riparian owner of, and for, lands above

the land of plaintiffs? (b) Could the defendant under

the law of prior appropriation acquire water rights on

Ophir Creek which would in any manner increase or

supplement its riparian rights, or diminish those of

plaintiffs, after the riparian rights of each had vested?

(c) In what capacity did the defendant divert the

waters of the creek?

2. Have plaintiffs' rights as appropriators of water

been invaded by the defendant? And herein: (a) Had

the plaintiffs acquired rights as appropriators of water,

w^hether under the law of prior appropriation or under

the law of estoppel, and, if so, were such rights acquired

prior to the appropriations made by the defendant, or

prior to changes and extensions made by defendant and

interfering with the appropriation made by plaintiffs?

(b) If the plaintiffs cannot maintain their rights to

such appropriation as prior appropriators, can they, as

against defendant's diversion, invoke the law of estop-

pel?

3. Is injunction the proper remedy? And herein:

(a) Is the diversion of the waters by defendant a con-

tinuing one? (b) Is an action for damages an ade-

quate remedy? (c) Are the following matters relied

on by the defendant material as a defense: The cost of

defendant's ditches; the extent of defendant's holdings

and mining operations; defendant's pecuniary responsi-



bility; the alleged drouth in July, 1904; the amount of

water in Ophir Creek on a particular day; the pecuni-

ary loss to the defendant in case zn injunction should be

granted?

The Court by its order, and in the opinion filed there-

with, held adversely to the plaintiffs on the several

questions above.

SPECIFICATION OF ERRORS.

1. The Court erred in refusing a temporary injunc-

tion.

2. The Court erred in making and entering its order

herein, dated November 5th, 1904, refusing plaintiffs'

temporary injunction.

3. Errors in the Court's opinion will be noted in the

argument that follows.

ARGUMENT.

We urge the importance of this case. Because this

action is still pending on the merits—because other ac-

tions are also pending in the courts of Alaska involving

similar questions; because large property interests are

involved therein; because these interests and questions

are rapidly increasing in number and extent; because

the questions involved are new in this jurisdiction; be-

cause our local Courts are divided into several divi-

sions, each entertaining divergent views, perhaps,— it

is of great importance that the Appellate Court should.



8

at an early day, declare the law governing this class of

cases.

It was no doubt in deference to our new environ-

ments and the hope of a more authoritative utterance

than it could give, that the Court, in its opinion herein,

refrained from declaring the law of the case. The

opinion is largely hypothetical. It neither declares the

existence or character of riparian rights, or the exist-

ence or character of water rights under the law of prior

appropriation, when or how^ these rights accrue, nor

does it define the relative rights of the claimants to

these several rights among each other.

This case involves many of these questions, and, com-

ing up on a motion for a preliminary injunction, they

are not buried in a voluminous record. We, therefore,

respectfully ask the Court to embrace this opportunity

of declaring the law, as well as deciding the case.

THE LAW OF THE CASE.

By Section 367 of the Civil Code of Alaska "so much
" of the common law as is applicable and not inconsist-

" ent with the constitution of the United States or with

" any law passed or to be passed by the Congress is

" adopted and declared to be law within the District of

" Alaska."

As owners of No. 14 placer mining claim on Ophir

Creek the plaintiffs became and are by virtue of above

provision of the statutes riparian proprietors, and have



the right, as by common law, to have the water flow ut

currere solebat, undiminished, except by reasonable

consumption of the upper proprietor. This right is in-

separably annexed to the soil, and passes with it, not as

an easement or appurtenance^ but as part and parcel of

it. Use does not create the right and disuse cannot de-

stroy or suspend it.

Lux vs. Haggin, lo Pac. (Cal.), p. 755.

Sturr vs. Beck, 133 U. S., 54; 10 S. C't, 350.

Schwab vs. Beam, 86 Fed., 41.

Mason vs. Cotton, 4 Fed., 792.

Union Mills Co. vs. Dangberg, 81 Fed., 73.

Shotwell vs. Dodge, 8 Wash., 337.

Hargrave vs. Cook, 4.1 Pac. (Cal.), 18.

Dodge vs. Marden, 7 Oregon, 456.

Baxter vs. Gilbert, 124 Cal., 580; 58 Pac, 129.

Rigney vs. Tacoma W. Co., 38 Pac. (Wash.),

147.

Alder Gulch M. Co. vs. Noyes, 9 Pac, 581 ; 60

Am. St. R., 808 n.

Riparian rights attach to the ownership of a placer

mining claim situated on a natural stream from the date

of the location.

Sturr vs. Beck, ante.

Schwab vs. Beam, ante.

Cruse vs. McCauley, 96 Fed., 369.

Brader vs. Mining Co., loi U. S., 275.
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Stark vs. Storrs, 6 Wall., 402.

Gibson vs. Chotteau, 13 Wall., loi.

Shepley vs. Coivan, 91 U. S., 337.

Ely vs. Ferguson, 91 Cal., 187; 27 Pac, 587.

" No attempt to take the water only can override the

" prior appropriation of both land and water/'

Sturr vs. Beck, ante.

After the location of the claims on Ophir Creek the

stream was segregated from the public domain, and the

waters thereof were no longer subject to appropriation

under the doctrine of prior appropriation, the latter ap-

plying only to public lands.

Hargrave vs. Cook, 41 Pac. (Cal.), 18; 8 Cal.,

323-

Benton vs. Jaycox, 49 Pac. (Wash.), 495; 39 L.

R. A., 107; 61 Am. St., 912.

Schwab vs. Beam, ante.

Sturr vs. Beck, 133 U. S., 541.

Larson vs. Nav. Co., 23 Pac. (Or.), 974.

Faull vs. Cook, 26 Pac. (Or.), 662.

Curtis vs. Water Co., 23 Pac. .(Or.), 808.

Simmons vs. Winters, 27 Pac. (Or.), 7.

Carson vs. Genter, 52 Pac. (Or.), 506.

Alta Land & W . Co. vs. Hancock, 85 Cal,. 219;

20 Am. St., 217; 24 Pac, 645.

Cruse vs. McCauley, 96 Fed., 369.
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Vernon Irr'ig. Co. vs. Los Angeles, io6 Cal.,

237;39Pac., 762.

Ison vs. Nelson M. Co., 47 Fed., 199.

Lehigh Co. vs. Indep. Ditch Co., 8 Cal., 323.

Krall vs. U. S., 79 Fed., 241.

Bathgate vs. Irvine, 126 Cal., 135; yy Am. St.,

158; 58 Pac, 442.

There is no presumption that the lands were public,

and the showing in the record is to the contrary.

City of Santa Cruz vs. Enright, 30 Pac, 197.

" Where there is a valid location of a mining claim,

" the area becomes segregated from the public domain,

" and the property of the locator."

St. Louis M. & M. Co. vs. Montana M. Co., 171

U. S., 650, 655.

Even an Act of Congress could not divest riparian

rights already vested.

Bigelow vs. Draper, 69 N. W., 573.

The plaintiffs, having a clear legal right to the

natural flow of Ophir Creek over their claim, cannot

be unwillingly deprived of it without compensation or

due process of law. The record shows their damages

to be real and substantial; but even if their damages

were slight or merely nominal, the right still exists and
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cannot be violated with impunity. The law presumes

damage in such case; and when the act done is such,

that by its repetition or continuance it may become the

foundation or evidence of an adverse right, its repeti-

tion or continuance will be restrained by injunction.

Rigney vs. T. L. & W. Co., 38 Pac. (Wash.),

147-

Webb vs. Mfg. Co., 3 Sumn., 189; Fed. Cas.

17, 322.

Weiss vs. Oregon I. & S. Co., 1 1 Pac, p. 256.

Angell on Water Courses, No. 135.

Moore vs. Clear Lake W. Co., 8 Pac. (Cal.),

816.

Anderson Land & C. Co. vs. B. McConnell, 133

Fed., 581.

Lux vs. Haggin, ante.

Riparian rights and those arising under the law of

prior appropriation differ in many essentials, and

should not be confounded. The former go with the

land, and do not depend upon user or non-user. As be-

tween riparian owners, they are relative and mutual,

coextensive as to time and equal in rank.

See:

Lux \%. Haggin, 2ind oihtx C2i?,t%, ante.
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In above particulars the rights by appropriation dif-

fer from riparian rights.

Conrad vs. Arrowhead & Co., 37 Pac, 385.

Cash vs. Thornton, 34 Pac. (Colo.), 268.

Riparian rights have a more substantial and perma-

nent foundation than that of appropriation. Anticipa-

tion in the use of water does not affect such right when

once established.

Heath vs. Williams, (Me.), cited in N, 43 Am.

Dec, 270.

And see:

Pugh vs. Wheeler, cited, Id., 273.

The rights of the defendant as a riparian proprietor

are not an element in this case. All the diversions made

by defendant and complained of by plaintiffs were

made under claim of prior appropriation and for pur-

poses wholly foreign to riparian rights. Such appro-

priation, being subsequent to the riparian rights vested

in plaintiffs, cannot avail the defendant. The bill "is

" not brought to determine between riparian owners

" the amount of water they are severally entitled to use,

" but it is brought by riparian owners (and appropria-

" tors) against a person, who, by virtue of alleged ap-

" propriation claims the right to use all the waters of

" the stream."

Rincon W. & P. Co. vs. Anaheim, 1 15 Fed., 546.



The necessities of one man's business cannot be the

standard of another's rights.

Weiss vs. O. /. ^ S. Co., 1 1 Pac, 256.

Wheatley vs. Chrisman, 24 Am. St. R., 302.

If defendant requires more than its share of water,

or any water other than it has a right to as riparian

owner, it must resort to its rights under the law of emi-

nent domain, or purchase.

Penn. R. Co. vs. Miller (Pa.), 3 Atl., 780.

Gould vs. Eaton, 49 Pac. (Cal.), 577.

Lytle Creek W. Co. vs. PerdeWj 65 Cal., 477.

Johnson vs. Superior Court, Id., 567.

J Pom. Eq. Jur., 135 1, and note.

So far as the defendant used the water on claims be-

low the claim of the plaintififs, such user was, as to the

latter claim a mere diversion.

Pope vs. Kinman, 54 Cal., 3.

Crooker vs. Bragg, 25 Am. Dec, 555.

It was the right of the plaintiffs as riparian proprie-

tors to have the whole volume of the stream flow in its

natural channel over and through their claim. And if

those owning claims above plaintiffs divert or consume

the stream or any portion of it, except for necessary and

reasonable riparian uses, plaintiffs may have their ac-

tion against them. "Hence, in such action it is not a
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" proper or admissible defense that the plaintiffs, not-

" withstanding the acts complained of, have enough

" water left for their uses and purposes, or would have

" enough if they properly controlled or secured it."

Black's Pomeroy on Water Rights, 72.

Gilzinger vs. Saugerttes W. Co., 21 N. Y. Sup.,

121.

Miller vs. Windsor W. Co., 23 Atl., (Pa.) 1132.

The mere fact that plaintiffs may bring an action for

each recurring injury does not prove the adequacy of

the legal remedy. Indeed, there is no adequate and ef-

fectual remedy or relief from a constantly operating in-

jury save that of prevention. The cause of action does

not depend upon the weather, upon a wet or a dry sea-

son ; nor can the damages well be estimated in the case

of unlawful diversion of water.

Rigley vs. T. L. & W. Co., ante.

Heilbron vs. Fowler, ij Pac. (Cal.), 535.

It may be true that the plaintiffs had a remedy at law,

but it is not enough that there is a remedy at law. It

must be plain and adequate, or in other words as prac-

tical and efficient to the ends of justice and its prompt

administration as the remedy in equity.

Pretica vs. Land Grant Co., 56 Fed., 674.

Boyce's Executors vs. Grundy, 3 Pet., 210.
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Oelrichs vs. Spain, 15 Wall., 211, 228.

Gormely vs. Clark, 134 U. S., 338.

The finding of the Court that the appropriations of

water by the defendant were prior in time to that made

by plaintiffs rests wholly upon the dates of the notices of

water rights introduced in evidence by the defendant.

In the absence of law and custom giving the notices

force or validity, the claims to water rights can only

ripen into valid appropriation when there is an actual

appropriation or user of the water for a beneficial pur-

pose.

Nevada Ditch Co. vs. Bennett, 45 Pac. (Or.),

472.

Gassert vs. Noyes, 44 Pac, 959.

Columbia M. Co. vs. Holier, i Mont., 296.

Fabian vs. Collins, 3 Mont., 225.

Cole vs. Logan, 33 Pac. (Or.), 568.

Alder Gulch M. Co. vs. Noyes, 9 Pac, 581.

Cruse vs. McCauley, 96 Fed., 369.

Irwin vs. Straight, 4 Pac, 121 5.

Sturr vs. Beck, ante.

Tucker YS. Jones, 19 Pac, 571.

Fuller vs. Swan, Id., 837.

The Court does not take judicial notice of customs

concerning water rights.

Lewis vs. McClure, 8 Or., 273.

8g Am. Dec, 665, note.
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The whole theory of appropriation for beneficial use

is based upon prior possessory right to the water, an

actual diversion.

Gassert vs. Noyes; Cruse vs. McCauley; ante.

ISSUES AND ARGUMENT ON THE FACTS.

The defendant does not deny that plaintiffs are ri-

parian proprietors; nor that plaintiffs have lawfully ap-

propriated the water carried in their ditch; nor that it

(defendant) diverts water by means of its ditches,

which would otherwise flow over and through plain-

tiffs' claim, and past the intake of plaintiffs' ditch; nor

that plaintiffs have been damaged by such diversion.

Defendant seeks to justify the diversions of water by

it made, on the following grounds

:

1. Priority of location of its mining claims.

2. Priority of appropriation of the water diverted.

3. No diversion of water used or needed by plaintiffs

in their riparian rights.

4. No diversion diminishing the water-supply of

plaintiffs' ditch, except during drouths.

5. Defendant's larger holdings, operations and ne-

cessities.

6. Expenditure of large sums of money in the con-

struction of its ditches.

7. That plaintiffs have an adequate remedy at law.
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8. Pecuniary loss to defendant should an injunction

issue.

As to the first of these defenses the plaintififs reply:

(i) that priority of location of the mining claims on

Ophir Creek is immaterial, as between riparian owners;

Mason vs. Hill, cited in Lux vs. H^iggin, lo Pac,

7S^. 752;

that the rights of the latter do not depend upon the time

of location, but upon the locus of the claim; (2) that

plaintiffs' claim, No. 14, was in fact located prior to

defendant's claim, No. 15, although it was held in an

action, between other parties, that gold was first dis-

covered on No. 15, and that this fact controlled the

boundaries betv.een said claims, it appearing that, in

the location of said claims, one overlapped the other;

(3) that there is no pretense that the diversion com-

plained of, and effected by means of defendant's ditches,

is made by defendant in its capacity as riparian owner,

nor for riparian uses; hence, that the relative priority of

the riparian proprietorships is foreign to the questions

involved.

As to the second ground of defense, the plaintiffs re-

ply: (i) that the appropriations and diversions of the

defendant, being subsequent to the vesting of plaintiffs'

riparian rights, the latter cannot legally be affected by

the former; that as to all water carried from points

above claim No. 14 to points below said claim, and to
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whatsoever uses put, the same is, as to plaintiffs' riparian

rights, a mere diversion and a nuisance; and that, as to

all of such water, plaintiffs as riparian proprietors are

entitled to have it, iit currere so/ebat] that plaintiffs

rights as riparian owners are only subject to reasonable

riparian uses on claims above \ that none of defendant's

diversions are for riparian uses, and are not made under

riparian rights, but under pretended rights of prior ap-

propriation; (2) that the appropriations of the water

by defendant, and the diversions thereof, were without

warrant or authority of law; that the law of prior ap-

propriation, if it exists at all in Alaska, and as distin-

guished from riparian proprietorship, can only be in-

voked when the appropriation is made on public lands,

and not when, as here, they are made on lands or of

waters in a creek already segregated from the public

domain by the location of placer mining claims an such

creek; (3) that in the matter of appropriation the plain-

tiffs were in fact prior in time, in that, with the excep-

tion of tsvo sluice-heads of water carried in the No. 19

ditch and used by defendant on its claim No. 15

(Record, p. 24.), (See Affidavit of A. Mattson), they

were the first to actually divert the water and to apply

it to a beneficial use; that in the absence of law or cus-

tom giving such effect thereto, the posting of notices of

water-rights cannot initiate such rights, or operate so

as to make subsequently perfected appropriations re-

late back to the date of the notice or the posting there-
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of; nothing short of actual appropriation for a benefi-

cial use can perfect such rights; (4), assuming that the

defendant's notices of water-rights, though wholly

gratuitous and unknown to law or custom, so far as dis-

closed by the record—and it cannot be presumed

—

might, if sufficiently definite, have served some pur-

pose, the notices in the record (Record, pp. 30, 38, 47,

42, Shaw and Lane Affidavits), with the possible excep-

tion of the Juelson notice (Record, p. 39), are too in-

definite to found upon them any claim of right; and, if

such notices cannot control the dates of the appropria-

tions, then the record furnishes no data, except actual di-

version and user, by which to determine the dates of the

appropriations. (5) The notices do not give the points

of diversion, the means of diversion, the amount of

water appropriated, when measured by time ; the place

or purpose of intended use, or for whose benefit the

same was appropriated. (6) The record shows that

the defendant has changed and extended some of its

ditches beyond the intake of plaintiffs' ditch, since the

completion of the latter (Record, pp. 23, 24) (Affidavit

of A. Mattson). Assuming that both parties were ap-

propriators of water on July 2, 1902, the date of the

completion and use of plaintiffs' ditch (Record, p. 22),

(Affidavit of A. Mattson), the defendant could not sub-

sequently make changes and extensions to the injury of

the rights then vested in plaintiffs as appropriators.

(7) The plaintiffs' appropriation having been made
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on land belonging to the defendant, with its knowledge

and assent, and at large expense, the defendant should

not be permitted to revoke the implied license, nor be

permitted to defeat the rights acquired thereunder, by

any subsequent diversion of the water diminishing the

flow in plaintiffs' ditch.

3. As to defendant's claim that it diverts no water

used or needed by plaintiffs in the exercise of their ri-

parian rights, we reply: (i) that, except as defendant

uses the water in the exercise of its riparian rights, it

does not lie in its mouth to say what amount of water

plaintiffs need, or are entitled to; nor does the use, dis-

user or non-user of the water by plaintiffs affect their

rights as riparian proprietors, though it might affect

the amount of {damages recoverable. (2) The defend-

ant has no right, in any capacity, as against plaintiffs'

riparian rights, to divert the water beyond the plaintiffs'

claim. (3) That as to any diversion of water beyond

their claim, plaintiffs are entitled to all the water, and

should have injunction to prevent the continuing in-

jury, and to prevent such diversion from ripening into

a right.

4. We submit that the rights of the plaintiffs do not

depend upon the weather, or whether the season be wet

or dry. If the defendant diverts water to plaintiffs' in-

jury, and to which it is not entitled, the dryness of the

season would only seem to add to the plaintiffs' necessi-

ties. Nor is the equitable jurisdiction of the Court de-
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pendent upon the conditions of the weather or the sea-

sons. The trial Court seems to have thought that the

past injury was the only legitimate subject of inquiry,

because plaintiffs had not "with any degree of certainty"

prognosticated the weather and shown when, and how

often, the injury would recur. It is the means em-

ployed, the ability, and claim of right, once exercised by

defendant, and the probability that the defendant will

continue to employ such means and claim such right, in

violation of the rights of plaintiiTs and to the injury of

the latter, that constitutes the real injury, and calls for

the preventive powxr of the Court. The act of God and

the will of the defendant may combine, but that does not

exonerate the defendant, nor change the cause of action.

5. The necessities of one man's business cannot be

the standard of another's rights.

6. The greater the expenditures made by the de-

fendant, the greater the probability of the continuance

of the injury and the greater the injury and the damages

threatened.

7. The objection that plaintiffs have an adequate

remedy at law is best answered by the fact that the di-

version of the water is in its nature a continuing one,

that the real injury is to a right, that, unless prevented,

the diversion will ripen into an adverse right, and that

the damages are difficult of admeasurement. The rem-

edy at law must be as effectual and practical as the rem-

edy in equity.
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8. To argue that plaintiffs should not prevail, be-

cause it Vv'ould entail loss upon the defendant, is begging

the question. It is a new form for saying that "might

makes right."

There are some points raised in the opinion of the

trial Court, sua sponte, which we cannot pass unchal-

lenged:

I. The Court say: 'The plaintiffs changed the place

" and manner of appropriating the waters of the

" stream." This finding is due to a misunderstanding

or confusion of the law of riparian rights and the law of

prior appropriation. No "change" was made by plain-

tiffs in their rights. The acquisition of the new right

was not an abandonment of the old. The rights were in-

dependent. The exercise of one did not suspend the

other. The Court confounded the question of rights

with the exercise of rights. It thought to transfer one

with the shifting use or exercise of the other. This led

the Court into the error of holding that riparian rights

depend upon the use or non-user of the water, and into

supposing that plaintiffs could not be injured in rights,

which they were not, for the time being, exercising.

The Court's mind seems to have dwelt upon the ques-

tion of damages. If the Court were correct, it would

be necessary for plaintiffs at all times to exercise their

rights in order to maintain them. If the rights were
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alternately exercised, for periods however short, no ac-

tion would lie, (according to the Court's theory), pro-

vided defendant could open and shut its waste-gates

with equal celerity. Water-rights can not be made to

depend upon such a game of see-saw. Following the

proposition to its ultimate conclusions results in a re-

ductio ad absurdum.

The fact that plaintiffs did not complain of the injury

to their riparian rights so long as they had a more bene-

ficial use of the water by means of their ditch, is no rea-

son for holding that they cannot complain of such in-

jury when defendant has also deprived them of the lat-

ter use. Two wrongs do not make a right. Much less

should the Court so hold, when it finds that the so-called

"change" or "election" was unwarranted in law. Such

reasoning is as fallacious as the mathematical proposi-

tion that "once one is two." Speaking of changes, it is

noticeable that the Court took no note of the changes

made by the defendant in their ditches, subsequent to

the completion of the plaintiffs' ditch. This would have

been pertinent and material.

The Court further say: "the plaintiffs' real claim to

" relief must stand upon the right which they as appro-

" priators of water assume to be theirs"; and, again:

" the real injury to the plaintiffs is the loss of time and

money," &c. If this had been an action at law for dam-

ages there might have been some reason for the Court

holding as above. The damages in this case are merely
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incidental. It is the injury to the rights of plaintiffs that

is the gravamen of the action. While the damages, to

date, have principally resulted from the diversion of

the waters from plaintiffs' ditch, the same diversion is

an injury to plaintiffs in their dual rights.

The Court further say: "the scarcity of water in

" plaintiffs' ditch in July was not a continuing condi-

tion." Again: "no continuing injury has with any cer-

" tainty been shown to be threatened to the plaintiffs in

" any relation." This opinion was based upon the

drought theory; and upon the Court's finding that

plaintiffs were not injured in their riparian rights, be-

cause they were not at the time exercising same; and

upon the further finding that plaintiffs were not injured

in their rights as appropriators, because such rights were

subordinate to those of defendant. We have already

pointed out that the drought would rather emphasize

the importance to plaintiffs that the creek should carry

a full stream; that, if defendant's claim to the water be

valid, it may be exercised at any time, and, if not valid,

that the drought could not make it so, nor change the

cause of action. As to the injury to plaintiffs' riparian

rights we have tried to show that these do not depend

upon user or non-user, and are only subject to other ri-

parian rights, which, however, are not exercised by the

defendant in the diversion of the water in question; that

under the circumstances the question is not how much

water each is entitled to, but whether defendant can di-
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vert any of the water. As to plaintiffs' rights as appro-

priators, the Court must determine from the facts: (i)

whether their appropriation, actual diversion for a

beneficial use, was prior to that of the defendant; or (2)

whether the injury to such appropriation was caused by

the subsequent changes and extensions of defendant's

ditches; or, (3) whether the defendant, under the cir-

cumstances, is estopped from revoking the implied

license under which the plaintiffs made their appropria-

tion and diversion. As to the injury being a ''continu-

ing'' one, we can only say: res ipsa loquitur. It should

be sufficient to observe that the defense insists upon the

right to continue the diversion, and that defendant's

ditches are not of a character that would indicate a tem-

porary diversion, or a smaller diversion than the ca-

pacity of its ditches, which, upon defendant's own

showing, exceeds the volume of water in Ophir Creek.

(Record, pp. 45, 46.) "The Court looks at the nature

of the acts."

See:

Miller & Lux vs. Rickey, 127 Fed., 573.

Anderson Land,. &c., Co. vs. McConnell, 133

Fed, 581,584.

Plaintiffs do not believe in any "dog in the manger"

policy. For two years, and while their appropriation

and use of water by ditch was unmolested, they did not

complain of injury to their riparian rights , although de-
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fendant's appropriations and diversions were, as to

same, wholly unwarranted in law,—because the dam-

ages, under those conditions, were nominal. If they

could rest secure in their appropriation they might still

continue to give the defendant the benefit, which they

can not afford to give, when deprived of their own ap-

propriation, which is exceedingly small, when com-

pared to that of the defendant. By_the action of the de-

fendant, and not from choice, the plaintiffs have been

forced to maintain their rights, in an effort to compel

the defendant to "be good."

It would be passing strange, however facts may be

juggled, if defendant under any system of water-rights,

should be enabled, after the location of placer mining

claims along the whole length of the creek, by numerous

persons, to control all the waters of the creek. The mere

effort to do so savors of suspicion. If the motive of the

defendant could be surmised, it would probably lie in

an effort not only to secure all the water of the creek, but

also, by a method known to large and powerful corpora-

tions, of freezing out the small-fry, and thus control all

the placer diggings as well as the water.

We think the Court should find no difficulty in grant-

ing the injunction prayed for.

Respectfully submitted,

CHAS. E. NAYLOR,

Attorney^ for Appellants.
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Tit the I'liifrd States Circuit Court of Appeals for the Ninth

Circuit.

D. ^y. MtKAY et al.,

Plaintiffs in Error,

vs.

IXGA XEUSSLER,

Defendant in Error./

Stipulation Enlarging Time to File Transcript and Order Al-

lowing Same.

It is herebj' stipulated that the time for plaintiffs in

error to file transcript of the record and docket the

above-entitled cause in the said Court of Appeals may

be enlarged twenty-five days from this date.

Dated, Nome, Alaska, July 15th, 1905.

IRA D. ORTON,

Attorney for Plaintiff in Error.

S. T. JEFFREYS,

Attorney for Defendants in Error.

Order.

Upon the foregoing stipulation, it is hereby ordered

that the time for plaintiff in error to file transcript of

the record and docket the above case in the Court of Ap-

peals be, and the same is hereby, enlarged twenty-five

days from this date.
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Dated, Nome, Alaska, this 15th day of July, 1905.

ALFRED kS. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division. •

[Endorsed] : No. 1229. Original. In the United

States District Court, for the District of Alaska, Second

Division. D. W. McKay et al., Plaintiff, vs. Inga Neuss-

ler, Defendant. Stipulation Enlarging Time in Which

to File Transcript of Record and Docket the (Vuise, and

Order Allowing Same. Filed Aug. 8, 1905. F. D.

Monckton, Clerk.

Til the United States District Court for the District of

Alaska, Second Diri-sioii.

INGA NEUSSLER,

Plaintiff,,

vs.

D. W. McKAY and V. :\I. McKAY, \

Defendants. /

Complaint.

Comes now the above-named plaintiff and for cause

of action against the said defendants, alleges:

i 1.

That during all the times herein mentioned the said

plaintiff was and now is the owner of an undivided one-

fourth interest in and to that certain placer mining

claim known and designated as Number Six (6) Bench
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Claim Below "Good Luck" on Anvil Creek in the Cape

Xoiue Minini;- an<l Recording District, District of

Alaska, and that the said defendants were and now are

the owners of the other nudivided three-fourths inter-

est of said claim.

2.

That on or about the 9th day of September, 1903, the

said defendants leased all of said mining claim to the

Pioneer Mining Company, including this plaintiff's in-

terest in said claim, which leasing this plaintiff accepts

and ratifies.

a.

That under and by virtue of said lease and leasing

contract, the said Pioneer Mining Company agreed to

pay and did pay in cash to said defendants the sum of

ten thousand dollars and as part consideration for said

lease or contract.

4.

That this plaintiff is the owner and entitled to the

immediate possession of one-fourth of the said sum of

ten thousand dollars.

5.

That said defendants, in receiving said sum of ten

thousand dollars, received for the use and benefit of

plaintiff, the sum of |2,500.00.

6.

That demand has been made on defendants for the

said sum of $2,500.00, and defendants, and each of them,

refused and still refuse to pay the same to plaintiff.
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and said sum of $2,500.00 or any part thereof has not

been paid, although due and payable.

Wherefore, plaintiff prays judgment against said de-

fendants for the sum of |2,500.00, and interest thereon

at the rate of 8 per cent per annum, and costs and dis-

bursements of this action.

(Signed) JEFFREY'S & SULLIVAN,

Attorneys for Plaintiff.

In the United States District Court for the District of

Alaska, Second Division.

INGA NEUSSLER, \

Plaintiff,.
|

vs.
[

D. W. McKAY and V. M. McKAY, \

Defendants. /

Answer of Defendant D. W. McKay.

Comes now the above-named defendant D. W. Mc-

Kay, and answering plaintiff's complaint, admits, denies

and alleges as follows:

I. '

Denies that any of the times mentioned in the plain-

tiff's complaint, the plaintiff was or now is the owner of

an undivided one-fourth interest, or any interest in or

to the premises therein described; denies that at said

times answering defendant, D. W. McKay had any in-

terest therein, but alleges the fact to be that during all
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of said times the defendant V. M. McKay was and now

is the owner of tlie wliole of said placer mining claim.

11.

Answering- paragraph Xo. 2 of said complaint, defend-

ant D. W. :\[(Kay admits that Y. M. McKay leased all

of said mining- claim to tlie Pioneer Mining Company

on the 9th day of September, 1903, but denies that this

defendant, D. \y. ^IcKay, had any interest therein, at

that time.

III.

Said D. W. McKay answering paragraphs 4 and 5,

denies each and ever}' allegation, matter and thing

therein contained.

IV.

Answering paragraph 6 of plaintiff's complaint, de-

fendant D. W. McKay denies each and every matter and

thing therein contained, except the part thereof that

the sum of |2,.50O has not been paid.

Defendant I). W. McKay further answering plaintiff's

complaint, and by way of answer thereto, alleges:

I.

That the above-named plaintiff and said D. W. Mc-

Kay were during the whole of the year 1901 co-owners

of the following placer mining claim, to wit, placer

mining claim known and designated as Number Six (G)

Bench Claim Below "Good Luick'' on Anvil Creek, in the

Cape Nome Mining and Recording District, District of

Alaska, by virtue of the same having been occupied, ap-

propriated and located upon the public unoccupied min-
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eral lands of the United States, by the grantors of said

D. W. McKay and the said plaintiff in the year 1899,

and that no patent had been issued by the United States

therefor; the plaintiff being then and there the owner of

an undivided one-fourth interest in and to said mining

claim, and this defendant D. W. McKay, being the

owner of an undivided three-fourths interest therein,

II.

Said D. W. McKay alleges that during the year 1901,

he performed labor and made improvements of the

value of not less than |100.00 on said above described

placer mining claim.

III.

That during the year 1901 the above-named plaintiff

did not perform any labor or make any improvements

upon said premises and failed to contribute her propor-

tion of the expenditure made by this defendant, D. W.

McKay, her co-owner as aforesaid, during the year 1901,

or at any time subsequent thereto.

IV.

The said defendant D. W. McKay alleges that on or

about the 10th day of January, 1902, he being then and

there a co-owner with plaintiff in said premises as

aforesaid, gave said plaintiff personal notice in writing

requiring her to contribute her proportion of the annual

expenditure or assessment work upon said premises for

the year 1901, which proportion was the sum of |25.00;

and at said time notified said plaintiff that unless said

proportion was duly paid, her interest in said premises
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would become the property of this defendant, D. W. Mc-

Kay, which said notice was in the words and figures as

foHows, 1<> wit:

"Xonie, Alaska, January 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska:

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on Placer

Claim No. 6, Bench Below ^Good Luck' on Anvil Creek,

in Cape Nome, Recording District, District of Alaska,

by me and at my expense, and that your proportion of

said expense is the sum of twenty-five ($25.00) dollars,

wliicli amount is now due for said labor so expended,

and you are hereby further notified that unless said

proportion be duly paid, your interest in said property

will become the property of the undersigned a co-owner,

according to law.

Respectfully,

D. W. McKAY."

V.

That said plaintiff failed and refused to contribute

her proportion of said expense so made as aforesaid, to

wit, the sum of $25.00 to her co-owner, this defendant

D. W. McKay, for more than 90 days after personal

notice had been served upon her by said D. W. McKay,

her co-owner, as aforesaid; that by reason thereof de-

fendant D. W. McKay became at the expiration of 90

days after such personal notice in writing the owner of

the one-fourth interest theretofore owned by the said

plaintiff herein.
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VI.

Defendant D. W. McKay further alleges that on the

1st day of October, 1902, he conveyed all his right, title

and interest in and to the aboTe-described premises to

defendant V. M. McKay, who is now the owner thereof.

Wherefore, said defendant D. W. McKay prays judg-

ment that said plaintiff take nothing by her said action,

and for costs and expenses of suit.

A. J. BRUNER,

Attorney for Defendant D. W. McKay.

United States of America, '\

Lss.

District of Alaska. J

A. J. Bruner, being first duly swiorn, deposes and

says:

That he is the attorney for the defendant D. W. Mc-

Kay, in the above-entitled action; that he has read the

foregoing answer, and knows the contents thereof, and

that the same is true as he verily believes.

That the reason why affiant makes this verification in-

stead of the defendant D. W. McKay, is because said

defendant is absent from the District of Alaska, and

for that reason unable to verif}^ this answer.

A. J. BRUNER,

Siubscribed and sworn to before me this day of

March, 1904.

A Notary Public in and for the District of Alaska.
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I hereby certify that the foregoing is a full, true and

correct copy of the original answer filed in the above-

entitled action.

A. J. BRUXER,
Attorney for Defendant I). W. McKay.

In the United States District Court for the District of

AUiska, Second Division.

INGA NEUSSLER,

Plaintiflfy

vs.

D. W. McKAY and V. M. :\[cKAY,

Defendants.

Answer of Defendant V. M. McKay.

Comes now the above-named defendant, Y. M. McKay,

and answering plaintiff's complaint, admits, denies and

alleges as follows: •

I.

Denies that any of the times mentioned in plaintiff's

complaint, the plaintiff was or now is the owner of an

undivided one-quarter interest, or any interest in and

to the premises therein described; denies that at said

times defendant D. W. McKay had any interest therein;

but alleges the fact to be that during all of said times

the defendant Y. M. McKay was and now is the owner

of the whole of said placer mining claim.
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II.

Answering paragraph 2 of said complaint, said de-

fendant T. M, McKay admits that she leased all of said

mining claim to the Pioneer Mining Company on the 9th

day of September, 1903, but denies that the plaintiff or

the said D. W. McKay had at that time, or for a long-

time prior thereto, any interest therein.

III.

Said V. M. McKay answering paragraphs 4 and 5,

denies each and eyery allegation, mnttor and thing

therein contained.

IV.

Answering paragraph 6 of said complaint, defendant

V. M. McKay denies that demand was made upon her

for the sum of $25 by the plaintiff or anyone for or on

her behalf, or for any other sum of money whateyer;

and denies that said sum of ^25.00, or any other sum of

money is due and payable to the plaintiff from this de-

fendant, V. M. McKay.

Defendant V. M. McKay further answering plaintiff's

complaint and by way of defense thereto, alleges:

I.

That the aboye-named plaintiff and the aboye-uamed

defendant, D. W. McKay were, during the whole of the

year 1901, co-owners of the following described prop-

erty, to wit, that certain placer mining claim known

and designated as Number Six (6) Bench Claim Below

'•Good Luck" on Anyil Creek, in the Cape Nome Kecord-
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iug and Mining District, District of Alasl^a, by virtue

of the same having been occupied, appropriated and

located uixtii the ])ubli(' unoccupied mineral lands of

the United States, by their grantors in the year A. D,

1891), and that no patent had been issued by the United

States therefor; the plaintiff being- then and there the

owner of an undivided one-fourth (|) interest in and to

said mining claim, and the defendant D. W. McKay
being the owner of an undivided three-fourths (f) in-

terest therein,

,11. i

•

: .
I

Said V. M. McKay alleges that during the year 1901

the said defendant, D. W. McKay, in conformity with

the provisions of section 2324, IJevised Statutes of the

United States, performed labor and made improve-

ments on said above-described placer mining claim of

the value of not less than flOO.OO.

III.

That during the year 1901 the above-named plaintiff

did not perform any labor or make any improvements

upon said premises; and failed to contribute her pro-

portion of the expenditure made by her co-owner, D. W.

McKay, as aforesaid, during the year 1901, or at any

time subsequent thereto.

IV.

That said V. M. McKay alleges that on or about the

10th day of January, 1902, the said D. W. McKay, being

then and t^iere a co-owner with plaintiff in the premises

aforesaid, gave the plaintiff personal notice in writing
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requiring her to contribute her proportion of the an-

nual expenditure, or assessment work upon said prem-

ises for the year 1901, which proportion was the sum

of f25.00, and at said time notified the said plaintiff

that unless said |25.00 was duly paid, her interest in

said premises would become the property of the said

defendant, D. W. McKay, which said notice was in the

words and figures following, to wit:

"Nome, Alaska, Jan. 2d, 1902.

^Irs. Inga Xeussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on placer

claim No. 6, Bench Below 'Good Luck' on Anvil Creek in

Cape Nome Recording District, District of Alaska, by

me, and at my expense, and that your proprotion of said

expense is the sum of twenty-five (#25.00) dollars, which

amount is now due for said labor so expended, and you

are hereby further notified that unless said proportion

be duly paid, your interest in said property Avill become

the property of the undersigned co-owner, according to

law.

Respectfully,

D. W. McKAY."

V.

That said plaintiff failed and refused to contribute

her proportion of said expenditure so made as aforesaid,

to wit, the sum of .f25.0O, to her said co-owner, D. W.

McKay, for more than 90 days after personal notice

had been served upon her by said D. W. McKay, her co-

owner, as aforesaid. That by reason thereof said D. W.
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McKay became, at the expiration of 90 days after such

personal notice in writing-, the owniu- of the one-fonrth

interest theretofore owned by the plaintiff herein.

VI.

Defendant V. M. McKay allep:es thai tlie di^fendant D.

W. McKay on or about the 1st day of ()et(»b(M', 1902, con-

veyed all his right, title and interest in and to tlie above-

described to this defendant, Y. M. McKay, who is now

the owner thereof.

Wherefore, the defendant, V. M. McKay, prays judg'-

ment that the plaintiff take nothing by her said action,

and for costs and expenses of suit.

A. J. BRUNER,

Attorney for Defendant, Y. M. McKay.

United States of America, "j

>ss.

District of Alaska. J

A. J. Briiner, being first duly sworn, deposes and says:

That he is the attorney for the defendant Y. JM. ^McKa^',

in the above-entitled action; that he has read tlie fore-

going answer, and knows the contents, and that he

verily believes the same to be true. That the reason

v.hy affiant makes this verification instead of the defend-

ant Y. M. McKay, is because said defendant is absent

from the District of Alaska, and for that reason unable

to verify this answer.

A. J. BRUNER.
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Subscribed and sworn to before me this day of

March, 1904.

A Xotarv Public in and for the District of Alaska.

I hereby certify that the foregoing- is a full, true and

correct copy of the original answer filed in the above-

entitled action.

A. J. BBUXER,

Attorney for Defendant V. M. McKay.

[Endorsed] : No. . United States District Court,

District of Alaska, Second Division. Inga Neussler,

I'laintiff, vs. D. W. McKay, et al. Ofifice Copy. Answer

of D. W. McKay and V. M. McKay. A. J. Bruner, At-

tornev for Defendants.

In the Uuitcd States District Court for the District of Alaska,

Second Division.

IXGA XEUSSLER,

Plaintiff,

vs.

D. W. McKAY and V. M. McKAY,

Defendants.

Reply to Answer of V. M. McKay.

Now comes the plaintiff and for reply to the separate

answer of V. M. McKay, denies:
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I.

Kjuli and every allegation and thinjr contained in para-

graph three of said defendant V. M. ^IcKay's further

separate answer, except as is hereinafter stated.

II.

Denies each and every allegation and thing contained

in paragraphs four and five of said defendant's further

separate answer, and the whole thereof.

Plaintiff denies that at any time or at all said defend-

ant D. W. McKay, or any one in his behalf, tendered or

served plaintiff with the notice of forfeiture described

in the said defendant V. M. McKay's further separate

answer, or any notice of forfeiture.

Plaintiff alleges that on or about the day of

January, 1902, one Frank Kleinschmidt on behalf of said

D. W. McKay tendered to plaintiff a bill for the sum of

137.50, for her portion of the claims against said claim

mentioned in plaintiff's complaint, and that on or about

the day of July, 1902, plaintiff tendered to the said

D. W. McKay the said sum of |37.50, which sum the

said D. W. McKay refused to accept.

Wherefore, plaintiff prays judgment as prayed for in

plaintiff's complaint.

JEFFREYS & SULLIVAN,

Attornevs for Plaintiff.
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United States of America, ^

Lss.

District of Alaska. J

Inga Xeussler, being first duly sworn, deposes and

says: That she is the plaintiff in the above-entitled

action; that she has read the foregoing reply and knows

the contents thereof, and that the same is true.

INOA XEUSSLEK.

Subscribed and sworn to before me this 21st day of

April, 1904.

[Seal] M. L. SULLIVAN,

Notary Public for the District of Alaska.

I, M. L. Sullivan, one of the attorneys for plaintiff in

the within entitled action, hereby certify that I have

compared the within copy of reply with the original on

file and that the same is a full, true and correct copy.

M. L. SULLIVAN.

[Endorsed] : In the Ignited States District Court for

the District of Alaska, Second Division. Inga Neussler,

Plaintiff, vs. D. W. McKay and V. M. McKay, Defend-

ants. (Copy.) Keply to Separate Answer of V. M. Mc-

Kay. Jeffreys & Sullivan, Attorneys for Plaintiff.



vs. Iiiga Ncussier. 17

fii (he ruitrd Slahs Dishlrl Court for the Di.slrirf of Alaska,

Second Div\f<inn.

INGA NEUSSLER,
Plaintiff,

vs.

D. W. McKAY and V. :\r. 3hKAY,

Defendanis. /

Stipulation for Substitution of Copies of Original Pleadings.

All of the oi'it>inal pleadings heretofore filed in the

above-entitled action, save and except the reply to the

separate answer of defendant D. W. McKay, having been

lost from the flies of said court

—

It is hereby stipulated and agreed by and between

the attorneys for the plaintiff and defendants herein,

that copies of the original complaint, separate answer

cf defendant D. W. McKay, separate answer of V. M.

A[cKay, and reply to separate answer of the defendant

\ . ^l. ^IcKay, and all the pleadings and papers hereto-

fore filed herein and now missing, may be filed in said

cause and substituted in the place and stead of said orig-

inal pleadings. Copies of said above enumerated pai)crs

are hereto attached to be filed in place of said originals.

A. J. BRUNEI! and

IRA D. ORTON,

Attorneys for Defendant.

S. T. JEFFREYS and

J. K. WOOD,
Attorneys for Plaintiff.

Dated, Nome, Alaska, July 3d, 1905.
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[Endorsed]: No. 1028. Original. In the United

States District Conrt for the District of Alaska, Second

Division. Inga Nenssler, Plaintiff, vs. D. W. McKay and

Y. M. McKay, Defendant. Stipulation for Substitution

of Copies of Original Pleadings. Filed in the Office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska, July 3, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

L. Ira D. Orton, Attorney for Defendants.

In the District Court in and for the District of Alaxla, *Scc-

011(1 Dirisio)!.

Term Minutes, Special April, 1005, Term Begun and

Held at the Town of Nome in Said District and

Division, April 17, 1905.

July 5, 1905, at 10 A. ^\. (Wednesday).

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

GEO. Y. BORCHSENIUS, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, United States Attorney.

THOS. C. POWELL, United States Marshal.

Trial.

Now upon the convening of Court the folowing pro-

ceedings were had:

No. 1028.

Ira D. Orton presented to the Court a stipulation

signed by the attorney on both sides of this case stipulat-
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ing that copies of the ploadings bo substituted for tlie

originals wliich liad becoiuo lost frojii the office of Attor-

ney S. T. Jeffreys. The (Nuirt directed that tlie copies

be substituted iu accordauce with (he stipidation.

/// llir ( iiitcd Sidles fH.shJcl Court for llic D'islr'icl of AJihska,

>>rcoii(l Dirixioii.

I

IXGA NEU&5SLEK,
"^

riaiutiff,
I

vs.

PIONEER MINING COMPANY (a

Corporation), D. W. McKAY and V.

M. McKAY,
Defendants.

Complaint.

Comes now the plaintiff in tlie above-entitled action

and cause of action against said defendants alleges:

1.

That on or about the 17th day of January, 18D9, the

l!(>r(Mnaft(4' described placei' mijiing ground was open,

unoccupied and unappropriated public mineral land of

the United States, subject to location and appropriation.

2.

That on or about the 17th day of January, 1899, An-

drew Jensen, went upon said placer mining ground, now

known and designated as the Bench Claim No. 6 and

situated on Anvil Creek, opposite the lower one-half of
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Olalm No. 1, BeloAV on Anvil Cl'eek in the Oape Nome

Mining' and Recording" Precinct, District of Alaska, and

marked the location of said claim distinctly upon the

ground so that its boundaries thereof could be readily

traced.

3.

Thereafter on or about the , 1®99, the said

Andrew Jensen caused to be recorded in the records of

the Cape Nome Mining and Recording Precinct, District

of Alaska, within which the said mining claim was and

is situated, a notice of location containing the name of

the locator, Andrew Jensen and the date of the loca-

ton and such a description of said claim located by ref-

erence to natural objects, permanent monuments as

would and did identify the same.

4.

That thereafter, on or about the 4th day of November,

1899, the said Andrew Jensen, for a valuable considera-

tion, bargained, sold and conveyed to the said plaintiff,

an undivided one-fourth interest in and to said placer

mining claim above described in paragraph 2.

5.

That ever since the said 4th day of November, 1899,

this plaintiff was and is now the owner in fee and en-

titled to the immediate possession of the said undivided

one-fourth interest in said placer mining claim described

in paragraph 2.
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6.

That defendant D. W. McKay, purchased from the

said Andrew Jensen the other undivided three-fourths

interest in the said placer claim above-described, and

for a long time and until on or about the day of

October, 1903, was a co-owner with plaintiff in said

claim.

7.

That on or about the day of October, 1903, the

said defendant D. W. McKay, conveyed to his wife the

said defendant V. M. McKay all of his interest in said

placer claim, and ever since said time the defendant V.

M. McKay has been and is now a co-owner with plaintiff'

in said claim.

&
That on or about the 9th day of September, 1903, the

said defendants D. W. McKay and V. M. McKay leased

to the defendant the Pioneer Mining Company, the said

claim, and are now in possession of the same as tenants

or the defendants D. W. McKay and V. M. McKay.

9.

That on or about the day of , 1902, de-

fendants D. W. McKay and V. M. McKay ousted and

ejected plaintiff from the possession of the said claim

and the whole thereof, and defendants wrongfully with-

hold possession of the same from plaintiff to her dam-

age in the sum of |3,500.00



22 D. ^y. McKay rt ah

10.

Plaintiff expressly waives damao^e ao^ainsf the de-

fendant the Pioneer ^liuinj; Company.

Wherefore the plaintiff demands judgment against- the

said defendants.

1.

That she be declared owner in fee of an undivided one-

fourth interest in the said described placer mining: claim

and entitled to the immediate possession thereo*.

2.

That she have judgment for the sum of |3,5(M).(K) dam-

ages for the use and occupation of the premises and tne

withholding thereof from the plaintiff nud hav'» costs

and disbursements of this action.

JEFFREYS & SULLIVAN,

Attorneys fov Plaintiff.

United States of America,^
I ss.

District of Alaska. J

I, Inga Neussler, being first duly sworn, depose and

say that I am the plaintiff in the above-entitled action

and that the foregoing complaint is true, as I verily be-

lieve.

Mrs. IXGA NEUSSLER.

Subscribed and sworn to before me this 21st day of

May, 1904.

[Notarial Seal] vS. T. JEFFREYS,

Notarv Public for the District of Alaska.



[Endorsed]: No. 1124. In tlio United States District

Court, District of Alaska, Second Division. Inga Neuss-

ler, Plaintiff, vs. Pioneer ^lininp; Company, a Corpora-

tion, D. W. McKay and V. :\r. McKay, Defendants. Com-

plaint. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska, June 1, 1904. Geo. V. Borchsenius,

Clerk. By G. J. L. Deputy Clerk. Jeffreys .^ Sullivan,

Attorneys for Plaintiff, Nome, Alaska.

J II the i ititcil IStatcs District Court for the IJistrict of Alas-ka,

Second Division.

INGA NEUSSLER, \

Plaintiff',

vs.

PIONEER MINING COMPANiY (a

Corporation), D. W. McKAY and V.

M. McKAY,
Defendants.

Summons.

The President of the United States of America, to

Pioneer Mining- Company, D. W. McKay and V. M.

McKay Greeting:

Yon are hereby summoned and required to appear and

answer the complaint of the plaintiff on file in the office

of the clerk of said court, at the city of Nome, in said

District, within thirty days from the service of this

summons upon you, or judgment for want thereof will
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he taken against Ton; and you are hereby notified that

if Ton fail to answer the said complaint the plaintiff

AY ill take judgment against von for the possession of

that certain placer mining claim described in the com-

plaint herein, and for the relief demanded therein and

for 13,500.00 damages and costs and disbursements of

this action.

Witness, the Honorable ALFRED S. MOORE, Judge

of the said United States District Court, and the seal of

the said court hereto affixed, this 1st day of June, in the

year of our Lord one thousand nine hundred and four

and of the Independence of the L'nited States, the one

hundred and twenty-eighth.

[Court Seal] GEO. V. RORCHSEXIUS,

Clerk of the United States District Court, District of

Alaska, Second Division.

By ,

Deputy Clerk.

ss.

United States Marshal's Office,

District of Alaska, Second Division.

I hereby certify that I received the within summons

Du the 22d day of June, 1904, and tliereafter on the 23d

day of June, 1904, I served the same at Nome, Alaska,

upon the within named defendant, the Pioneer Mining

Company (a corporation), by delivering to and leaving

with Jafet Lindeberg, the president of said defendant

corporation a copy thereof together with a certified copy

of the complaint filed herein.
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That soivico on the otlier defendants named in said

summons was waived by plaintiff's attorney.

Returned tliis 3Qth day of Jnne, 1004.

FRANK H. RICHARDS,

United States Marshal.

By Thos. R. White,

Deputy.

Marshal's costs: 1 service .fO.OO.

[Endorsed]: Cause No. 1124. United States District

Court, District of Alaska, Second Division. Inga Neuss-

ler. Plaintiff, vs. Pioneer Mining Co., D. W. McKay and

V. M. McKay, Defendants. Summons. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, July 1,

1901. Geo. Y. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk.

In the United States District Court in and for the District of

Alaska, Second Division.

INGA NEUSSLER,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Cor-
j

poration), D. W. McKAY and Y. M.

McKAY,
' Defendants.

Answer of D. W. McKay.

Comes now the above-named, D. W. McKay, and
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answering plaintiff's complaint herein, admits, denies

and alleges as follows:

I.

Admits the allegations contained in paragraph 1, 2,

3, and 4.

11.

Answering paragraph 5 the defendant D. W. McKay

denies that plaintiff is now the owner in fee or entitled

to the immediate possession of the said undivided one-

quarter interest in and to the premises described in

plaintiff's complaint, or has been such owiner or entitled

to such possession since the middle of April, 1903.

III.

Answering paragraph 6 defendant D. W. McKay ad-

mits that he purchased from the said Andrew Jansen an

undivided three-quarter interest in and to the prem-

ises described in plaintiff's complaint, and until the

day of , 1903, was a co-owner with plaintiff in

said claim.

IV.

Answering paragraph 7 the said defendant D. W.

McKay admits that on or about the day of —,

190—, he conveyed to his wife the said defendant V. M.

McKay all of his interest in said placer claim but de-

nies that the plaintiff has been a co-owner with said

defendant V. M. McKay since the day of May, 1902.

V.

Answering paragTaph 9, said defendant D. W. McKay

admits that on the day of , 1902, he ousted



and ejected plaintiff from the possession of said claim

and the whole thereof; but denies that the same was

wroHiifnl, ami denies that the defendants have ever

wion^fiillv witheld possession of said premises from the

plaintitt' to licr damage in the sum of .|3,500.00 or any

other sum of money.

Defendant I). \V. McKay further answering plaintiff'^

coiu])hiiut and by way of defense tliereto alleges:

I.

That the above-named plaintiff and the said defendant

D. W. McKay were during the whole of the year 1901

co-owners of the following described property, to wit:

"That certain placer mining claim known and desig-

nated as Number Six (6) Bench Claim Below 'Good Luck'

on Anvil Creek, in the Cape Xome Recording and Min-

ing District, District of Alaska," by virtue of the same

having been occupied, appropriated and located upon

the public unappropriated mineral lands of the United

States, by their grantor, in the year A. D. 1899, and that

no patent had been issued by the United States there-

for, the plaintiff being then and there the owner of an

undivided one-quarter interest in and to the said min-

ino claim and the defendant D. W. McKav being the

owner of an undivided three-quarters interest therein.

II.

And the said D. W. McKay alleges that during the

year 1901, in conformity with the provisions of section

2324 of the Revised Statutes of the United States he

performed labor and made improvements upon said
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above-described placer mining claim of the value of not

less than |100.00.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor oi' make any improvements

upon said premises, and failed to contribute her propor

tion of the expenditures made by her co-owner, this de-

fendant D. W. McKay, made as aforesaid during the

3'ear 1901, or at any time subsequent thereto.

IV.

And the said D. W. McKay alleges that on or about

the 10th day of January, 1902, he being then and ther^

a co-owner vrith plaintiff in the premises aforesaid, gave

the plaintiff personal notice in writing, requiring her to

contribute her portion of the total expenditure or as-

sessment work upon said j^remises for the year 1901,

which portion was the sum of $25.00, and at said timo

notified the said plaintiff that unless said |25.00 was

duly paid her interest in said premises vrould become the

property of the said defendant D. W. ^IcKay, which said

notice was in words and figures following, to wit:

"Nome, Alaska, January 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed upon Placer

Claim Number Six Bench Below 'Good Luck' on Anvil

Creek in the Cape Nome Recording District, District of

Alaska, by me and at my expense and that your propor-

tion of said expenses is the sum of twenty-five (|25.00)
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dollars, which amoiiiit is now due for said labor so ex-

pended, and yon are hereby further notified that unb^ss

said proportion be duly paid your interest in said pro]>

erty will become the property of the undersigned, a co-

owner, according to law.

Respectfully,

D. W. McKAY."

V.

That said plaintiff failed and refused to contribute

her proportion of said expenditures so made as afore-

said, to wit, the sum of f25.00' to her co-owner D. W. Mc-

Kay for more than 90 days after personal notice had

been served upon her by the said I). W. McKay her co-

owner as aforesaid; that by reason thereof tlie said I).

W. McKay became at the expiration of 90 days after

such personal notice in writing the owner of the one-

quarter interest therein theretofore owned by the plain-

tiff herein.

VI.

The defendant D. W. McKay alleges that on or abour

the 1st day of October, 1902, he conveyed all his right,

title and interest in and to the above-described premises

to the defendant V. M. McKay, who is now the owner

thereof.

Wherefore the defendant D. W. McKay prays judg-

nient that the plaintiff take nothing by her said action,

and for his costs and expenses of suit.

A.J.BRUNEI:,

IRA D. ORTON,

Attorneys for Defendant D. W. McKay.
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The United States of America, -^

ss.

District of Alaska. r
D. W. McKay, being first duly sworn, deposes and

says: T'liat he is one of the defendants in the above-

entitled action; that he has read the foregoing his an-

swer in said action, knows the contents thereof and thai

the same is true as he verily believes.

D. W. McKAY.

Subscribed in my presence and sworn to before me this

30th day^ of September, 1904.

[Notarial Seal—J. F. Hobbes.] J. F. HOBBES,

Notary Public in and for the District of Alaska, Resid-

ing at Nome in said District.

Service of the within by copy acknowledged this 30th

day of September, 1904.

J. K. WOOD,
S. T. JEFFREYS,

JOHN L. McGINN,

Attorneys for Plaintiff.

[Endorsed]: Case No. 1121. In the United State.^

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. I). Vr. McKay et

al.. Defendant. Answer of D. W. McKay. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, September

30, 1904. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. (Z.) A. J. Bruner, Esq., Attorney for

Defendant D. W. McKay.
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/// the United States District Court in and for tlic District of

Alaska, Second Dirision.

INGA XEUSISLER,
^

Plaintiff,
\

vs. /

PIONEER :^riNING COMPANY (a Cor-

poration), D. W. McKAY and V. M.

McKAY,
Defendants. /

Answer of V. M. McKay.

Comes now the above-named defendant Y. M. McKay,

and answering plaintiff's complaint, admits, denies and

alleges as follows:

I.

Admits the allegations contained in paragraph 1, 2, 3,

and 4.

II.

Answering paragraph 5 said V. M. McKay denies thac

plaintiff has been the owner of said property since the

middle of April, 1902.

III.

Answering paragraph and 7 and 8, answering de-

fendant admits the allegations therein contained.

IV.

Answering paragraph 9, defendant Y. ^M. McKay al-

leges that at the time said property described in plain-

tiff's complaint was conveyed to her by defendant D. W.
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McKay, that the said D. W. McKay was in the posses-

sion of the whole of said premises, and that the posses-

sion thereof was by said D. W. McKay delivered to this

answering defendant; and that she has since said time

had possession of the whole of said premises. Ansvrer-

i'ng defendant denies that her holding possession of all

of said premises is wrongful, or that she has damaged

the plaintiff in the sum of .$3,500.00 or in any sum at all.

Defendant V. M. McKay further answering plaintiff's

complaint and by way of defense thereto alleges:

I.

That the above-named plaintiff and the above-named

defendant D. W. McKay were during the whole of the

year 1901 co-owners of the following-described property,

to wit: That certain placer mining claim, known and

designated as Number Six (6) Bench Claim Below "Good

Luck-' on Anvil Creek, in the Cape Nome I\ec(U'ding and

Mining District, District of Alaska, by virtue of the

same having been occupied, appropriated and located

upon the public unoccupied mineral lands of the United

States by their grantors in the year A. D. 1899, and tha'

no patent had been issued by the United States there-

for; the plaintiff beilig then and there the owner of an

undivided one-fourth interest in and to said mining

claim, and the defendant D. W. McKay being the owner

of an undivided three-fourths therein.

II.

Said V. M. McKay alleges that during the year 1901

the said defendant D. W. McKay in conformity with the



vs. Iiuja NiKSshr. 33

provisions of section 2324, Kevised Statutes of the United

States, performed labor and made improvements upon

.said above-described placer mining claim of the value

of not less than $100.00.

III.

That during the year 11)01 the above-named plaintiff

(lid not perform any labor or make any improvements

upon said premises, and failed to contribute her propor-

tion of the expenditures made by her co-owner D. W.

McKay as aforesaid, during the year 1901, or at any time

subsequent thereto.

IV.

The said V. M. McKay alleges that on or about the

10th day of January, 1902, the said D. W. McKay, be-

ing then and there a co-owner Avith plaintiff in the prem-

ises aforesaid, gave the plaintiff personal notice in writ-

ing, requiring her to contribute her proportion of the

annual expenditure or assess!]:eut work upon said prem-

ises for the year 1901, which proportion was the sum of

.*^25.00, and at said time notified the said plaintiff that

unless said |25.00 was duly paid her interest in said

premises would become the property of the said defend-

ant D. VV. McKay, which said notice was in the words

and figures following, to wit:

"Nome, Alaska, Jan. 2d, 1902.

Mrs, Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on Placer
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Claim No. 6, Bench Below 'Good Luck' on Anvil Creek, in

Cape Nome Recording District, District of Alaska, b\

me and at my expense, and that vour proportion of said

expense is the snm of twenty-five (|25) dollars, which

amount is now due for said labor so expended, and you

are hereby further notified that unless said proportion

be duly paid your interest in said property will become

the property of the undersigned, a co-owner according to

law.

Respectfully,

D. W. McKAY ."

V.

That said plaintiff failed and refused to contribute her

projDortion of said expenditure so made as aforesaid,

to wit, the sum of |25.00 to her said co-owner D. W. Mc-

Kay, for more than 90 days after personal notice had

been served upon her by said D. W. McKay, her co-owner

as aforesaid; that by reason thereof said D. W. McKay

became at the expiration of 90 days after such personal

notice in writing the owner of the one-fourth interest

theretofore owned by the plaintiff herein.

VI.

Defendant V. M. McKay alleges that the defendant

D. W. McKay on or about the 1st day of October, 1902,

conveyed all his right, title and interest in and to the

above-described premises to this defendant V. M. Mc-

Kay, who is now the owner thereof.

Wherefore the defendant V. M. McKay prays judg-



vs. In(ja Nciissler. 35

ment that the plaintiff take uotliing by her said actiou

aud for her costs aud expenses of suit.

A. J. BRUNER,

IRA D. ORTOX,

Attorneys for Defendant V. M. McKay.

The United States of Americ.;, ^

Lss.

District of Alaska.
J

V, M, McKay, being first duly sworn, deposes and says:

That she is one of the defendants in the above-entitled

action; that she has heard read the foregoing answer,

knows the contents thereof, and that the same is true as

she verily believes.

Subscribed in niy presence and sworn to before me thio

23rd day of September, 1904.

Notary Public in and for the District of Alaska, Resid-

ino- at Nome in said District.

Service of the within by copy acknowledged this 30th

day of September, 1904.

J. K. WOOD,

S. T. JEFFREYS,

JOHN L. McGINN,

Attorneys for Plaintiff.

[Endorsed]: Case No. 1124. In the United States

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. V. M. McKay, et
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a\., Defendant. Answer Y. M. McKay. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. September

30, 1904. Geo. V. Borchsenius, Clerk, by Jno. H. Dunn,

Deputy Clerk. (Z.) A. J. Bruner and Ira D. Orton, At-

torney for Defendants.

In the United States District Court for the District of Alaska,

Second Division.

INGA NEUSSLEK,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Cor-

poration), D. W. McKAY and Y. M.

McKAY,
Defendants.

Amended Answer of D. W. McKay.

Comes now the above-named defendant, D. W. McKay,

and answering plaintiff's complaint herein, admits, de-

nies and alleges as follows:

I.

Admits the allegations contained in paragraph 1, 2, 3,

and 4.

II.

Answering paragraph 5 the defendant D. W. McKay

denies that plaintiff is now the owner in fee or entitled

to the immediate possession of the said undivided one-

quarter interest in and to the premises described in
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plaintiff's complaint, or has been such owner or entitled

to such possession since on or about April 15, 1902.

III.

Answering paragraph 6 defendant D. W. McKay ad-

mits that he purchased from the said Andrew Jansen

an undivided three-quarter interest in and to the prem-

ises described in plaintiff's complaint, and until on or

about the loth day of April, 11J€2, was a co-owner with

plaintiff in said claim, but denies that plaintiff has been

co-owner therein since said date.

IV.

Answering paragraph 7 the said defendant D. W, Mc-

Kay admits that on or about the day of October,

1902, he conveyed to his wife the said defendant V. M.

;McKa3', all of his interest in said placer claim, but de-

nies that the plaintiff has ever been a co-owner with

said defendant V. M. McKay in said placer claim .

V;

Answering paragraph 9, said defendant D. W. Mc-

Kay admits that on the day of , 1902, he

ousted and ejected plaintiff from the possession of said

claim and the whole thereof; but denies that the same

was wrongful, and denies that the defendants have ever

wtrongfully withheld possession of said premises from

the plaintiff to her damage in the sum of f3,500.0O or

any other other sum of money.

Defendant D. W. McKay further answering plaintiff's

complaint and by way of defense thereto alleges

:
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I.

That the above-named plaintiff and the said defend-

ant D. W. McKay were daring the whole of the year

1901 co-owners of the following described property, to

wit: "That certain placer mining claim known and

designated as Number Six (6) Bench Claim Below 'Good

Luck' on Anvil Oeek, in the Cape Nome Recording and

Mining District, District of Alaska," being the same

claim described in plaintiff's complaint, by virtue of the

same having been occupied, appropriated and located

upon the public unappropriated mineral lauds of the

United States, by their grantor, in the year A. D. 1899;

and that no patent had been iwsued by the United States

therefor, the plaintiff being then and there the owner of

an undivided one-quarter interest in and to the said min-

ing claim and the defendant D. W. McKay being the

owner of an undivided three-quarters interest therein.

11.

And the said D. W. McKay alleges that during tlie

year 1901, in conformity with the provisions of section

2324 of the Revised S^tatutes of the United States he per-

formed labor and made improvements upon said above-

described placer mining claim of the value of not less

than 1100.00.

III.

That during the year 1901 tlie above-named plaintiff

did not perform any labor or make any improvements

upon said premises, and failed to contribute her propor-

tion of the expenditure made by her co-owner, this de-



vs. Inga Ncusslcr. 39

fendant D. W. McKay, made as aforesaid, during the

.year lOOl, oi* at any time subsequent thereto.

IV.

And the said D. W, McKay alleptes that in the month

of January and on or about the lOtli day of said month

in the year 1902, he being then and there a co-owner

\yith plaintiff in the premises aforesaid, gave the plain-

tiff personal notice in writing requiring her to contrib-

ute her portion of the total expenditure or assessment

work upon said premises for the year 1901, which por-

tion was the sum of |25.00; and at said time notified the

said plaintiff that unless said |25.00 was duly paid her

interest in said premises would become the property of

the said defendant D. W. McKay, which said notice was

in words and figures following, to wit:

"Nome, Alaska, January 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901, has been performed upon Placer

Claim Number Six Bench Below 'Good Luck' on Anvil

Creek in the Cape Nome Recording District, District of

Alaska, by me and at my expense, and that your pro-

portion of said expenses is the sum of twenty-five

(125.00) dollars which amount is now due for said labor

so expended, and you are hereby further notified that

unless said proportion be duly paid your interest in said

property will become the property of the undersigned a

co-owner, according to law. '

Respectfully,

D. W. McKAY."
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That the above and foregoing notice was actually de-

livered to said plaintiff in the month of January, 1902,

on or about the 10th of said month.

V.

That said plaintiff thereafter failed and refused to

contribute her proportion of said expenditures so made

as aforesaid, to wit, the sum of $25.00 to her co-owner

D. W. McKay for more than 90 days after personal

notice had been so served upon her by the said D. W.

McKay her co-owner as aforesaid; that by reason

thereof the said D. W. McKay became, at the expiration

of 90 days after such personal notice in writing, and

prior to May 1st, 1902, the owner of the one-quarter in-

terest therein theretofore owned by the plaintiff herein.

VI.

The defendant D. W. McKay alleges that on or about

the 1st day of October, 1902, he conveyed all his right,

title and interest in and to the above-described prem-

ises to the defendant Y. M. McKay, who is now the

owner thereof.

And, for a second further and separate defense to

plaintiff's complaint, this defendant alleges:

I.

That the above-named plaintiff and the said defendant

D. W. McKay were during the whole of the year 1901

co-owners of the following described property, to wit:

"That certain placer mining claim known and designated

as Number Six (f>) Bench Claim Below 'Good Luck' on

Anvil Creek, in the Cape Nome Recording and :Mining
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District, District of Alaska," being the same claim de-

scribed in plaintiff's complaint, by virtue of the same

having been occupied, appropriated and located upon

the public unappropriated mineral lands of the United

States, bv their grantor in the year A. D. 1899, and that

no patent had been issued by the United States there-

for, the plaintiff being then and there the owner of an

undivided one-quarter interest in and to the said min-

ing claim and the defendant D. W. McKay being the

owner of an undivided three-quarters interest therein.

II.

And the said D. W. McKay alleges that during the

year 1901, in conformity with the provisions of section

2324 of the Revised Statutes of the United States he

performed labor and made improvements upon said

above described placer mining claim of the value of not

less than $100.00.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor or make any improvements

upon said premises, and failed to contribute her pro-

portion of the expenditures made by her co-owner, this

defendant D. W. ^IcKay, made as aforesaid, during the

year 1901, or at any time subsequent thereto.

IV.

That thereafter in the month of January, 1902, this

defendant b-.^ing then and there the owner of said three-

fourths interest in said mining claim and having per-

formed said work and made said improvements thereon
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to the value of not less than flOO.OO during said year

1901 as aforesaid, did at Teller, Alaska, give his said

delinquent co-owner therein, Inga Neussler, personal

notice thereof in writing as provided bv section 2324 of

the Revised Statutes of the United States.

V.

That said plaintiff thereafter failed and refused to

contribute her portion of said expenditures so made as

aforesaid, to wit, the sum of 125.00 to her co-owner D.

W. McKay for more than 90 days after personal notice

had been so served upon her by the said D. Vr. McKay

her co-owner as aforesaid; that by reason thereof the

said D. W. McKay became, at the expiration of 90 days

after such personal notice in writing, and prior to May

1st. 1902, the owner of the one-quarter interest therein

theretofore owned by the plaintiff herein.

VI.

The defendant D. W. McKay alleges that on or about

the 1st day of October, 1902, he conveyed all his right,

title and interest in and to the above-described prem-

ises to the defendant V. M. ^McKay, who is now the

owner thereof.

Wherefore the defendant D. W. :\[cKay prays judg-

ment that the idnintiff take nothing by her said action,

and for his costs and expenses of suit.

A. J. BRUXER,

IRA D. ORTOX,

Attornevs for Defendant D. W. McKay.
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United States of Aiiieriea,

, ss.

District of

tes ot Aiiieriea, '^

Alaska.
J

D. W. McKay, being- first duly s\yorn, deposes and

says: That he is one of the defendants in the above-en-

tith^d action; that he has read the foregoing his answer

in said action, knows the contents tliereof, and that ihe

same is trne as he yerily belieyes.

D. W. McKAY.

Snbscribed and sworn to before me tliis 1st day of

October, 1904.

[Notarial Seal—J. F. Hobbes] J. F. HOBBES,

Notary Pnblic in and for the District of Alaska, Resid-

ing at Nome.

Seryice of the within answer admitted October 1st,

1904.

S. T. JEFFREYS,

McGinn and

J. H. WOODS,
Attorneys for Plaintiff.

[Endorsed] : Orignal. No. 1124. In the United

States District Court, for the District of Alaska, Second

Diyision. Inga Neussler, Plaintiff, vs. D. W. McKay et

al., Defendant. Amended Answer of D. W. McKay.

Filed in the office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska,

October 3, 1904. Geo. Y. Borchsenius, Clerk, by Jno.

H. Dunn, Deputy Clerk. Ira D. Orton, Attorney for

Defendants.
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In the Unifcd Stairs District Court in and for the District

of Alaska, Second Dimsion.

INOA NEUSSLER,

Plaintiff,
j

vs. /

PIONEER MINING COMPANY (a Cor- /

poration), D. W. McKAY and V. M.

McKAY,

Defendants.

Amended Answer of V. M. McKay.

Comes now the above-named defendant, V. ^[, Mc-

Kay, and answering plaintiff's complaint herein, admits,

denies and alleges as follows:

I.

Admits the allegations contained in paragraphs 1, 2,

3 and 4.

II.

Answering paragTaph 5, the defendant V. M. McKay

denies that plaintiff is now the owner in fee or entitled

to the immediate possession of the said nndivided one-

quarter interest in and to the premises described in

plaintiff's complaint, or has been such owner or entitled

to snch possession since on or about April 15th, 1902.

III.

Answering- paragraph G, defendant V. M. McKay ad-

mits that D. W. McKay purchased from the said An-
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drew Jansen an undivided three-quarter interest in and

to the premises described in plaintiff's complaint, and

until on or about the IStli day of April, 1902, was a co-

owner with plaintiff in said claim.

IV.

Answering" paragraph 7, the said defendant V, M.

McKay admits that on or about the 1st day of October,

1902, D. W. McKay conveyed to his wife, this defendant,

all his interest in said placer claim, but denies that the

plaintiff has ever been a co-owner with this defendant

in said placer claim.

V.

Answering paragraph 9, said defendant V. M. Mc-

Kay admits that on the day of , 1902, she

ousted and ejected plaintiff from the possession of said

claim and the whole thereof, but denies that the same

was wrongful, and denies that the defendants have ^ver

wrongfully withheld possession of said premises from

the plaintiff to her damage in the sum of P,500.00, or

any other sum of money.

Defendant V. M. McKay further answeriag plaintiff's

complaint, and by way of defense thereto alleges:

I.

That the above-named plaintiff and the said defend-

ant D. W. McKay were during the whole of the year

1901 co-owners of the following described property to

\vit: "that certain placer mining claim known and des-

ignated as Number Six (6) Bench Claim iielow '(lood

Luck' on Anvil Creek, in the Cape Nome Recording and
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Milling District, District of Alaska, being tlie same

claim described in plaintiff's complaint, by virtue of the

same having been occupied, appropriated and located

ui>on the public unappropriated mineral lands of the

United States, by their grantors, in the year A. D. 1899,

and that no patent had been issued by the United States

therefor; the plaintiff being then and there the owner

of an undivided one-quarter interest in and to said min-

ing claim and the defendant D. W. McKay, being the

owner of an undivided three-quarters interest therein.

II.

And the said V. ^I. McKay alleges that during the

year 1901, iu conformity with the provisions of section

2324 of the Revised Statutes of the United States said

D. W. McKay performed labor and made improvements

upon said above-described placer mining claim of the

value of not less than $100.00.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor or make any improvements

upon said premises, and failed to contribute her pro-

portion of the expenditures made by her co-owner, said

defendant D. W. McKay, made as aforesaid, during the

year 1901, or at any time subsequent thereto.

IV.

And the said V. M. McKay alleges that in the month

of January and on or about the 10th of said month in

the year 1902, said D. W. McKay being then and there

a co-owner with plaintiff in the premises aforesaid,
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gave the plaintiff personal notice in writing, requiring

her to contribute her portion of the total expenditure

for assessment Avork upon said premises for the yea''

1901, which portion was the sum of $25.00; and at said

time notified the said plaintiff that unless said f25.00

was duly paid, her interest in said premises would be-

come the property of the said defendant D. W. McKay,

which said notice was in words and figures following,

to wit:

"Nome, Alaska, January 2d, 1902.

]Mrs. Inga Xeussler, Teller, Alaska, <

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed upon Placer

Claim Number Six Bench Below 'Good Luck' on Anvil

Creek iu the Cape Nome Recording District, District of

Alaska, by me and at my expense and that your propor-

tion of said expenses is the sum of twenty-five (|25.00)

dollars, which amount is now due for said labor so ex-

pended, and you are hereby further notified that unless

said proportion be duly paid your interest in said prop-

erty will become the property of the undersigned, a co-

owner according to law.

Respectfully,

D. W. McKAY."

That tlie above and foregoing notice was actually de-

delivered to said plaintiff in the month of January,

1902, on or about the 10th of said month.

V.

That said plaintiff thereafter failed and refused to

contribute her proportion of said expenditures so made
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as aforesaid, to wit, the sum of |25.00 to her co-owner

D. W. McKa3" for more than 90 days after personal

notice had been so served upon her by the said D. W.

McKay her co-owner as aforesaid; that by reason

thereof the said D. W. McKay became, at tlie expira-

tion of 90 days after such personal notice in writing,

and prior to May 1st, 1902, the owner of the one-

quarter interest therein theretofore owned by the

plaintiff herein.

VI.

The defendant Y. M. McKay alleges that on or about

the 1st day of October, 1902, said D. W. McKay con-

veyed all his right, title and interest in and to the

above-described premises to the defendant V. M. Mc-

Kay, who is now the owner thereof.

And for a second further and separate defense to

plaintiff's complaint, this defendant alleges:

I.

That the above-named plaintiff and the said defend-

ant D. W. McKay, were, during the whole of the year

1901, co-owners of the following described property, to

wit: "That certain placer mining claim known and des-

ignated as Number Six (6) Bench Claim Below 'Good

Luck' on Anvil Creek, in the Oape Nome Recording and

Mining District, District of Alaska" being the same

claim described in plaintiff's complaint, by virtue of the

same having been occupied, appropriated and located

upon the public unappropriated mineral lands of the

United States, by their grantors, in the year A. D. 1899,

and that no patent had been issued by the United
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States therefor; the plaintiff being then and there the

owner of an luidivided one-quarter interest in and to

said mining claim and the defendant D. W. McKav be-

ing the owner of an undivided three-quarters interest

therein.

II.

And the said V. M. McKay alleges that during the

year 1901, in conformity with the provisions of section

2321 of the Revised Statutes of the United States said

D. W. McKay performed labor and made improvements

upon said above-described placer mining claim of the

value of not less than flOO.OO.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor or make any improvements

upon said premises and failed to contribute her propor-

tion of the expenditures made by her co-owner, said D.

W. McKay, made as aforesaid, during the year 1901, or

at any time subsequent thereto.

IV.

That thereafter in the month of January, 1902, said

defendant D. W. McKay, being then and there the owner

of said three-fourths interest in said mining claim and

having performed said work and made said improve-

ments thereon of the value of not less than $100.00 dur-

ing said year of 1901 as aforesaid, did at Teller, Alaska,

give his said delinquent co-owner therein, Inga Xeuss-

ler, personal notice thereof in writing (as provided by

section 2324 of the Revised Statutes of the Unite<l

States.)
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V.

That plaintiff thereafter failed and refused to eon-

tribute her proportion of said expenditures so made as

aforesaid, to wit, the sum of $25.00 to her co-owner D.

W, McKay for more than 90 days after personal notice

had been so served upon her by the said D. W. McKay

her co-owner as aforesaid; that by reason thereof the

said D. W. McKay became, at the expiration of 90 days

after such personal notice in writing', and prior to May

Ist, 1902, the owner oif the one-quarter interest therein

theretofore owned by the plaintiff herein.

VI.

The defendant Y. M. McKay alleges that on or about

the 1st day of October, 1902, said D. W. McKay con-

veyed all his right, title and interest in and to the

above-described premises to this defendant, who is now

the owner thereof.

Wherefore the defendant Y. M. McKay prays judg-

ment that the plaintiff take nothing by her said action,

and for her costs and expenses' of suit.

A. J. BRUNER,

IRA D. ORTON,

Attorneys for Defendant Y. M. McKay.

The United States of America, ^

I ss.

District of Alaska,
I

V. M. McKay, being first duly sworn, deposes and

says: That she is one of the defendants in the above-
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entitled action; that she has had read to her the fore-

goino- her answer in said action, knows the contents

tliereof, and that the same is true as she verily believes.

V. M. McKay.

Subscribed and sworn to before me this 1st day ot

October, 1904.

[Notarial Seal— J. F. Hobbes] J. F. TTOBBES,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

Service admitted October 1st, 1904.

S. T. JEFFREYS,

McGINN and J. II. WOOD,

Attorneys for Plaintiff.

[Endorsed] : Case No. 1124. In the United States Dis-

trict Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay et

al.. Defendant. Amended Answer of Y. M. McKay.

Filed iu the Office of the Clerk of the United States

District Court, Alaska, Second Division, at Nome,

Alaska. October 3, 1904. Geo. Y. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. A. J. Bruuer and Ira

D, Orton, Attorneys for Defendant, Y. M. McKay.
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In the United States District Court in and for the District of

Alaska, Second Division.

INGA NEUSSLER,
Plaintiff,

vs.

PIONEER MIXING COMPANY fa

Corporation), D. W. McKAY and V. (

M. McKAY, >

Defendants. /

Reply to the Sep?rate Answer of V. M. McKay.

Comes now the plaintiff and for reply to the separate

answer of V. M. McKay in the above-entitled action says:

I-

Plaintiff in reply to paragraph II of the first further

and separate answer and defense of the separate an-

swer of the defendant V. M. McKay, denies that she has

information or knowledge sufficient to form a belief as

to whether the said D. W. McKay performed ^100.00

worth of work and made improvements of $100.00 worth,

or any sum, upon the mining claim in controversy, dur-

ing the year 1901, and therefore denies the same.

II.

Plaintiff in reply to paragraph III of the first further

and separate answer and defense of the separate an-

swer of the defendant V. M. McKay, denies each and

every allegation, matter and thing contained in said

paragraph III.
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III.

Plaintiff repljing to paraorapli IV of the first further

and separate answer and defense of the separate answer

of the defendant V. M. McKay, denies each and every

alleg'ation, matter and thing- contained in said para-

gTaph.

IV.

Plaintiff replying- to paragraph V of the first further

and separate answer and defense of the separate answer

of the defendant V. M. McKay, denies each and every

allegation, matter and thing contained in said paragraph.

V.

Plaintiff replying to paragraph II of the second fur-

ther and separate answer and defense of the separate

answer of the defendant V. M. McKay, alleges that she

has no information or knowledge sufficient to form a

belief as to whether the said defendant D. W. McKay

performed laibor and made improvements upon the min-

ina- claim in controversy for the year 1901 of the value

of not less than flOO.OO, or any other sum, and therefore

denies the same.

,VI.

Plaintiff in reply to paragraph III of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant V. M. McKay, denies each

and every allegation, matter and thing- contained ex-

cept as hereinafter stated, and in this connection

alleges: that she did not perform any labor or make any
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improvements upon tlie mining claim in controversy dur-

the year 1901, aind that s'he did not for that year con-

tribute an}^ sumi to any one for sucli labor or improve-

ments; but alleges that during the year of 1902, she

tendered to the defendant D. W. McKay |37.50, the

alleged sum he claimed was due him from the plaintiff

for expensesi for labor and improvements during said

year of 1901, which he refused to accept.

VII.

Plaintiff in reply to paragraph IV of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant V. M. McKay, denies each

and every allegation, matter and thing contained in

said paragraph IV.

VIII.

Plaintiff replying to paragraph V of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant V. M. McKay, denies each

and every allegation, matter and thing contained in

said paragraph.

Wherefore plaintiff demands judgment prayed for in

her complaint.

S. T. JEFFREYS,

JOHN H. McGINN and

J. K. WOOD,
Attorneys for Plaintiff.



vs. Inga Netissler. 55

The Uuited States of America, "^

District of Alaska. J

Inga Neussler, being first duly sworn, deposes and

says: That she is the plaintiff in the above-entitled ac-

tion; that she has read the foregoing her reply to the

separate answer of the defendant V. ^f. McKay, knows

the contents thereof, and that the same is true as she

verily believes.

INGA NEUSSLER.

Subscribed in my presence and sworn to before me this

3d day of October, 1904.

[Notarial Seal] G. J. LOMEN,

Notary Public in and for the District of Alaska, Residing

at Nome.

I hereby certify that the foregoing is a true, full and

correct copy of the reply as above set forth.

Attorney for Plaintiff.

[Endorsed]: Case No. 1124. In the United States

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay et

al., Defendant. Reply to the Separate Answer of V. M.

McKay. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. October 3, 1904. Geo. Y. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. T. S. Jeffreys et al.,

Attorney for Plaintiff.
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In the United States District Court in and for the District of

Alaska, Second Division.

IXGA NEUSSLER,
Plaintiff,

vs.

PIONEER MINING C0:MPANY (a

Corporation), D. W. McKAY and V.

M. McKAY,

Defendants.

Reply to the Sep'^rate Answer of D. W. McKay.

Comes now the plaintiff and for reply to the separate

answer of D. W. [McKay in the above-entitled action

says:

I.

Plaintiff in reply to paragraph II of the first further

and separate answer and defense of the separate an-

swer of the defendant D. W. McKay, denies that she has

information or knowledge sufficient to form a belief as

to whether the said D. W. McKay performed flOO.OO

worth of work and made improvements of flOO.OO worth,

or an^' sum, upon the mining claim in controversy, during

the year 1901, and therefore denies the same.

II.

Plaintiff in reply to paragraph III of the first further

and separate answer and defense of the separate an-

swer of the defendant D. W. McKay, denies each and

every allegation, matter and thing contained in said

paragraph III.
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III.

Plaintiff rGplying- to paragraph lY of the first further

and separate answer and defense of the separate an-

SAA'er of the said defendant D. W. McKay, denies each

and every alleoation, matter and thing" contained in

said paragraph.

IV.

Plaintiff replying to paragraph V of the first further

and separate answer and defense of the separate answer

of the said defendant D. Vr. McKay, denies eacli and

every allegation, matter and thing contained in said

paragraph.

V.

Plaintiff replying to paragraph II of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant D. W. McKay, alleges that

she has no information or knowledge sufficient to form

a belief as to whether the said defendant D. W. McKay

performed labor and made improvements upon the min-

ing claim in controversy for the year 1901 of the value

of not less than flOO.OO, or any other sum and there-

fore denies the same.

VI.

Plaintiff in reply to paragrapli III of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant D. W. McKay, denies each

and every allegation, matter and thing contained in

said paragraph, except as hereinafter stated, and in this

connection alleges: That slie di<l not perform any labor
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or make any improvements upon the mining- claim in

controversy during the year lOOl, and that she did not

for that year contribute any sum to anyone for such

labor or improvements; but alleges that during the year

of 1902, she tendered to the defendant D. W. McKay
137.50 the alleged sum he claimed was due him from

the plaintiff for expenses for labor and improvements

during said year of 1901, which he refused to accept.

VII.

Plaintiff in reply to paragraph IV of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant S. W. ^IcKay, denies each

and every allegation, matter and thing contained in said

paragraph IV.

VIII.

Plaintiff replying to paragraph V of the second fur-

ther and separate answer and defense of the separate

answer of said defendant D. W. McKay, denies each and

every allegation, matter and thing contained in said

paragraph.

Wherefore plaintiff demands judgment prayed for in

iier complaint.

S. T. JEFFKEYS,

JOHN H. McGINN and

.J. K. WOOD,
Attorneys for Plaintiff.
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Tlio United States of Aniorica."|

ss.

District of Alaska,
I

Inga Neussler, beings first duly sworn, deposes and

savs: That she is tlie plaintiff in the above-entitled ac-

tion, that she has read the foregoing' her reply to the

separate answer of the defendant D. W. McKay, knows

the contents thereof, and that the same is trne as she

verily believes.

INGA NEUS'SLER.

Subscribed in my presence and sworn to before me

this 3d day of October, 1904.

[Notarial Seal—G. J. Lonien] G. J. LOMEN,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

I hereby certify that the foregoing is a true, full and

correct copy of the reply as above set forth.

Attorney for Plaintiff.

[Endorsed]: Case No. 1124. In the United States

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay et

al., Defendant. Reply to the Separate Answer of D.

W. McKay. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. October 3, 1904. Geo. V. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. T. S. Jeffreys et al.,

Attorney for Plaintiff.



60 D. W. McKay et ah

In the United l^tates Disttrirt Court for the Second Division

of the Di>>tri(i of Alaska.

INGA NEUSSLER,
Plaintiff,

vs.

PIONEER MIXING COMPANY, D. W.

]McKAY and Y. M. McKAY,
j

Defendants.

Verdict.

We, the jury duly sworn and impaneled in the above-

entitled cause, find in favor of the plaintiff and a.s^ainst

Ihe defendants, and find that the plaintiff as against

the defendants is the owner in fee and entitled to the

iiiimediate possession of an undivided one-fourth (1/4)

interest in and to the property described in the com-

plaint and known as No. 6, Bench on Anvil Creek below

"Good Luck" in the Cape Nome Recording- District of

Alaska, and that she recover damages in the sum of

fl.OO and the further sum of |2,500.00 with interest

thereon from the 9th day of September, 1903.

A. BALDWIN,

Foreman.

[Endorsed] : No. 1124. In the United States District

Court for the District of Alaska, Second Division. Inga

Neussler, Plaintiff, vs. Pioneer Mining Company, D. W.

McKay and Y. M. McKay, Defendants. Yerdict. Filed
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in the Office of the Clerk of the United States District

Conrt, Alaska, Second Division, at Nome, Alaska. Oc-

tober 4, 1904. Geo. V. Borehsenius, Clerk. By Juo. H.

Dunn, Deputy Clerk.

Ill the iHited States District Court in and for tliv Disirict of

'Alaska, Second Division.

INGA NEUSSLER,

Plaintiff,
|

vs.

THE PIONEER MINING COMPANr
(a Corporation), D. W. McKAY and

Y. M. McKAY,
Defendants.

Judgment.

This cause came on for trial on the 3d dnv of October,

A. D. 1904, plaintife and her attorneys, S. T. Jeffreys,

J. K. Wood and John McGinn, and the defendants and

their attorneys, A. J. Bruner and Ira D. Orton, being-

present.

It was expressly stipulated in open court by the re-

spective attorney's, for the said plaintiff and defendants,

that case Number 1028, being* a case in said court en-

titled Inga Neussler vs. D. W. McKay and Y. M. :McKay,

for damages in the sum of two thousand five hundred

dollars, with interest thereon from September 9th, A.

D. 1903, be, and the same was consolidated with case
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numbered 1128, being the case first aboTe entitled, and

that the said two actions sliould be tried as one action.

A jury of twelve duly qualified persons were dulv em-

paneled and sworn, according to law, to try the issues

joined between the parties in the two several actions

aforesaid, and having heard the testimony, the argu-

ments of counsel and the instructions of the Court re-

tired in charge of a bailiff for deliberation and, on the

same day, to wit, the 4th day of October, A. D. 1901, re-

turned into open court the following verdict, in writing,

duly signed:

''In the United States Distnef Court for the Second Division

District of Alaska.

INGA NEUSSLER,

Plaintife,

vs.

PIONEER MINING COMPANY, D. W.

McKAY and Y. M. McKAY,

Defendants.

We, the jury, duly sworn and empowered in the above-

entitled cause, find in favor of the plaintiff and against

the defendants, and find that the plaintiff is, as against

the defendants, the owner in fee and (entitled to the

immediate possession of an undivided one-fourth (|)

interest in, and to, the property described in the com-

plaint and known as No. 6 Bench on Anvil Creek be-

low 'Good Luck' in the Cape Nome Recording District
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of Alaska, and that she recover damages in the sum

of 11.00 and the further sum of .12,500.00 with interest

thereon from the 9th day of September, 1903.

A. BALDWIN,

Foreman."

It is, therefore, considered and adjudged by the Court,

that the plaintiff is the owner in fee of an undivided

one-half interest of the property, described in the com-

plaint, to wit. Placer Mining- Claim known and desig-

nated as Number 6 Bench on Anvil Creek, Below ''Good

Luck," Cape Nome Mining and Recording District, Dis-

trict of Alaska.

It is further considered and adjudged that the plain-

tiff is entitled to the immediate possession and the

right of possession of the said placer mining claim

jointly with said defendant V. M. McKay, subject to

that certain leavse described in the pleadings herein.

It is further considered and adjudged that plaintiff

recover from the defendants, D. W. McKay and V. M.

McKa3', the sum of two thousand, five hundred dollars,

together with interest thereon at the rate of eight per

cent (8%) per annum from the 9th day of September,

A. D. 1903.

It is further considered and adjudged that plaintiff

recover from the defendants, I). W. ^IcKay and V. M.

McKay, her costs and disbursements taxed at | .

Dated this the ITth day of November, A. D. 1904.

ALFRED S. MOORE,

United States District Judge.
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[Endorsed] : Xo. 1124. In the United States District

Court, District of Alaska, Second Division. Inga

Neussler, Plaintiff, ts. Pioneer Mining; Company, D.

W. and V. M. McKay, Defendants. Judgment. Filed

in the office of the clerk of the United States District

Court, Alaska, Second Diyision, at Nome, Alaska. No-

vember 17, 1904. Geo. V. Borchsenius, Clerk. By Jno.

H. Dunn, Deputy Clerk. Vol. 2, Orders and Judgments,

page 585. (Comp.) Jeffreys & Sullivan, Attorneys

for , Nome, Alaska.

Ill the Vnltrd States District Court for Ihr DistriH of Alaska,

Second Division.

INGA NEUSSLER,
Plaintiff,

vs.

D. W. McKAY, Y. M. McKAY, and THE,

PIONEER MINING COMPANY (a

Corporation),

No. 1124.

INGA NEUSSLER,

vs.

Defendants.

Plaintiff,

No. 1028.

D. W. McKAY and Y. M. McKAY,

Defendants.

Bill of Exceptions.

Be it remembered that the above-entitled action hav-

ing by stipulation of the parties and order of Court
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boon C()n8()li<lat(Ml for trial, were tried before the Court

and a jury on the third and fourth days of October,

1904:

F5. T. Jeffreys, John L. ^McGinn and J. K. Woods, Esqs.,

ai>pearino- as plaintiff's attorneys; and

A. J, Bruner and Ira D, Orton Esqs., appearing as de-

ferdants' attorneys.

Tlie following proceedings were had:

The plaintiff being called as a witness on belialf of

tlir defendants, being first duly sworn, te.stified as fol-

lov.'s: ''I am the plaintiff in this action; I claim to be the

owner of a quarter interest in the property d<?scribed

in the complaint in the year 1901. During that year I

(]'.(} not do any assessment vrork upon that claim.''

(S. T. J.) Q. You didn't cause any one else to do

the work or have it done?

A. No, sir. But my brother was to do the work.

D. AY. McKAY, one of the defendants, was' then called

as a witness on behalf of the defendants, and being

first duh^ sworn, testified as' follows: "I am one of the

defendants in this action. I know the plaintiff, know

the property described in the complaint. In the year

1901 I had' a three-quarter interest in the claim, with

this- modification, I say a three-fourths interest, and

that includes the option that was not taken up just at

tliat time. It was taken up the year following. I did,

however, own an interest in the ground at tliat time.

In the year 1901 I did what I considered one hundred

dollars' worth of work on that ground. I did ten days'
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(Testimony of D. W. McKay.)

work continiuoaisly, working every day except Sunday.

After that I was doing worlN; on the adjoining claim.

The weather was quite rough and stormy and snowing,

and it was pretty cold. During the days that were ver;y

stormy I used to put in the time in the tunnel I was

digging on that claim in controversy until such time as

the weather was milder, then I could go back to the

more exposed shaft. I wias digging on the tundra up

above, I could not state positively exaictly how much

time in addition to the ten days I put on the claim be-

cause it was done in an irregular way I spoke of, it ag-

gregated possibly three or four days. The estimated

value of my work per day was $10.00. I am acquainted

with the value of labor in doing assessment work in the

fall of 1901. It was flO.OO a day in doing work of that

class. I ran a title into the bank of the claim' and sunk

ai shaft at the lower end of the tunnel. I sunk the shaft

and ran the tunnel afterwards. The shaft was prob-

ably 8 or 9 feet deep; the ground was frozen. It was

freezing very hard at the time I was doing the work.

When I comnienced the ground was not so very much

frozen, but it froze very hard during the time I was

working on the gTound. The dimensions of the tunnel

were I think, between four and five feet in height and I

think about four feet or so in width, and ran into' the

bank about 16 or 18 feet. The ground in the tunnel

froze quite hard during the latter part of the time I was

doing the work."
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(Testimony of I). W. McKay.)

il Estimate tlio cost of the laibor, showing the quan-

tity of work (lone, the depth of the shaft, and tlie length

of the tunnel if done in frozen ground, and if it woukl

require more labor than if the ground was not frozen?

A. I don't know as I can answer very direct in that

way any further than to say that it takes very much

longer to do the same amount of work in frozen ground

than you can do in unfrozen ground, and that in a

day's time a large amount of work might be done in

loose ground, where if the ground is entirely frozen it

is- very difficult to do it, and you can make very little

progress in frozen gravel.

The witness McKay was thereupon withdrawn from

the stand and ARTHUR GIBSON, a witness on behalf

of the defendants being first duly sworn, testified as fol-

lows :

^'I am a resident of Nome; civil engineer by occupa-

tion; am acquainted with Mr. McKay and with the

premises in dispute. I saAv Mr. McKay there in the fall

of 1901. He was working on the bank just above Moon-

light Springs. The amount of work I didn't pay any

attention to. At the time he was there digging in the

open cut. I could not tell the length of it. I didn't

measure it, I don't know; 1 don't like to say; I think it

was as long as 10 feet. As to its depth I remember I

couid not see Mr. McKay's head until I came right up

to the cut. It was approximately six feet deep. I after-

wards saw the work, the same work. It could readily
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(Testimony of Arthur Gibson.)

be seen from the raih'oad track, I was up to the cut

in the suimmer of 1902. I never paid any particular

attention to it; it was plainly visible from the railroad

track. I was surveying there on adjoining- claims; I

was there twice in 1901. I can't say how^ far apart. I

don't believe it was consecutive days."

On cross-examination the witness testified it wa&' after

navigation had closed in the fall that he saw Mr. McKay

out there. "I had been out surveying and coming

back home went by there and stopped and talked with

Mr. McKay five or ten minutes, something like that.

My attention was called to the work; I am sure that the

work I saw out there at that time was on Bench Claim

No. 6 Below 'Good Luck' on Anvil Ctreek. There was

a cut run; it was an open cut; it was just above the

shaft."

D. W. McKAY recalled, further testified as follows:

"In addition to the shaft I testified to this morning, and

before commencing in the tunnel I ran a cut along on

such a level that I could commence the archway of the

tunnel; the bank was not steep enough right close to

the mouth of the shaft to commence my tunnel there, and

I was compelled to run an open cut until such time as

I could get into the bank sufficiently to leave an arch-

way overhead. I am not sure about the exact length

of that cut—9 or 10 feet—it was about 7 feet deep. The

mouth of the tunnel, as near as I remember the height

of it, was about 6 feet. After it went in a little ways
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(Testimony of D. W. McKay.)

it was not so high. Near to the further end I don't

think it was as hioh as' five feet; between 4 and 5 feet,

'ilie tunnel was aibout four feet wide. I did a little

panning: about this time, but very little time was spent

in panning'. I did not do any other prospecting on the

ground during that fall, or during that year, and there

was no other work done by anyone else except the sur-

veying work and what was connected therewith. Mr.

(xibson was the engineer who did the s;urveying. There

v» as no other work done on that gTound except as testi-

fied to by myself and the surveying work during the

year 1901. I think if there had been any other work

done 1 would have known it. There was no evidence of

any other work on the ground that I know of. Neither

Mrs. Neussler nor anyone for her during the year 1901

contributed toward the doing of assessment work dur-

ing the 3'ear 1901. After the commencement of the year

1902 I took steps towards notifying Mrs. Neussler of the

fact that I had done the assessment work and asking

for contribution. I prepared two notices in writing and

sent them to Teller by mail, addressed to Frank Klein-

schmidt, postage prepaid. I mailed that letter on the

2d of January, 1902."

A paper was here handed to the witness and he then

proceeded to testify: "This paper is in my own hand-

writing all of it. It was made on January 2d, 1902; this

is the notice, one of them that I referred to as having

been mailed on that day to Frank Kleinschmidt at

Teller. I have not the other notice with me. I do not
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(Testimony of D, W. McKay.)

think I have a copy of it; I have a copy in blank of it.

That paper is in my handwritings; this is a copy of the

notice I mailed to Mr. Kleinschmidt to be served upon

Mrs. Xeussler. I mailed the original to Mr. Klein-

sichmidt in January, 1902, at Nome. I have received a

communication from Mrs. Neussler in regard to the mat-

ter in dispute. I received it through the mail at Nome

in a sealed envelope addressed to me postage prepaid."

This letter was marked "Plaintiff's Exhibit A," and

introduced and read in evidence as follows:

Plaintiff's Exhibit "A."

May 10, 1902,

Mr. McKay.

Dear Sir: it just sems as if I have not been able to

send you that money yet it worried me very mutch I

should not like to lose my interest for I paid hard

earned money for it now Mr. McKay could you help me

bv waiting another month there is monev comino- to me

but I have not been able to get it but T am sure if you

will kindly give me a little more time I can make it.

Hoping this will meet your approval. I am, Ees

Mrs. NUSSLER.

P. S. I sent 3'ou a letter some time ago did you receive

it.

On cross-examination the witness testified as follows:

"T performed the assessment work on this property for

tlie year 1901 in the month of November. I went out

on the 4th of November and remained the whole day. I
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(Testimony of D. W. McKay.)

missed tlic following day anid! went out on the 6th; after

til at I went out every day except Sundays for 10 days.

I think without an^' exception I left very early in the

miornino-, probably about 7 o'clock. I think I went out

three or four time in a dog team; it took probably 20

minutes to a half an hour. The other times I walked;

that would take probably an hour, \i not longer. I got

out say about 8 o'clock on an average; I think without

exception I remained there until very considerable after

dark. During those days at that time of the year it

gets dark about 6 o'clock, possibly a little earlier. I

worked very hard except Sunday for 10 days. lAfter-

wards I did some work; I w\a.s doing assessment work

upon another claim out there just adjoining. The addi-

tional work I did amounted to probably three or four

days. I am not just guessing at it; I can't state correctly

for the reason didn't keep accurate time by the hour.

After ten days, the other work I did piecemeal, doing

the work there inside when it was pretty cold to do work

on the exposed tundra. I think it was three or four

days' work. I estimated at the end of ten days there

wa» flOO worth of work done; I estimated that the

work was worth one hundred dollars, ten dollars a day.

I think for work of that kind ten days' labor was con-

sidered worth one hundred dollars. The going wages

paid to miners in the month of November, 1901, for as-

sessment work was ten dollars a day as I understand

it. I can't tell you what tlie goiug vrages wT-re for any

kind of mining work. I have never employed men at
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15.00 a day to do that kind of work. I don't know as a

miatter of fact that all during the mining season that

men are employed out on Anvil and Glacier and gener-

ally for 14.00 and 5^5.00 a day; I don't know that men

are employed on Glacier Creek at |4.0'0 a day working

for the Pioneer Mining Company; I don't know as a

matter of fact that I could haA^e gotten men for |5.00;

I didn't try to get anybody. I considered that wiien I

got ten days' work done 1 had done the assessment work

on that proi>erty; the other work was further assess-

ment work to make it good and full. 1 did the further

work because it is always best to do too much than too

little, but as a matter of fact I didn't consider it neces-

sary. 'I thought that ten days' work met the require-

ments of the law and 1 thought that work was worth

ten dollars a day."

FEANK KLEINSCHMIDT, a witness called on behalf

of the defendants, after being duly sworn, testified as

f()ll(»\vs: ''I have resided in Teller off and on since July,

1000. I follow mining as business. I have known Mrs.

Xeussler, the plaintiff, probably since 1900 and 1901. I

met D. W. McKay first in 1898 at Dawson. In the early

])art of January-, 1902, I received a commoinication from

Mr. McKay."
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At this point the witness was temporarily withdrawn

and tlierenpon INGA NEiUSSLER, the plaintiff, who

ho.d theretofore been called and sw^orn on behalf of the

defendants, was dnly sworn and testified as follows:

"In Jannary, 1!)02, I was living in Teller, Alaska. I

know }.Ir. Frank Kleinsehmidt. I saw him in the month

of Jannary, 1902, at our house. He served a bill for

137.50 on me; he served a paper. The originals of those

papers are in Mr. McKay's possession. He served one

paper on me. I handed this paper to Mr. Hicks to bring

it to Nome the last days of July, 1902. I don't exactly

know the date. I have never seen that paper since."

Paper marked for identification "Defendants' Ex-

hibit No. 2" was here shown to the witness and she fur-

ther testified: "That not the paper served on me; I have

examined it carefully and am positive that is not the

paper."

Defendants' Exhibit No. 2 for identification read as

follows:

Defendants' Exhibit No. 2.

Nome, Alaska, Jan. 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: Below please find bill for assessment work,

on bench claim No. G below "Good Luck" on Anvil Creek,

also for your proportion of expenses for survey and map
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of said claim. Please pay same to Mr. F. Kleinsclimidt

and oblige,

Yours respectfully,

D. W. McKAY,

Nome, Alaska, Jan. 2a, 1902.

Mrs, Inga Neussler to D. W. McKay, Dr.

To assessment work for A. D., 1901, claim #6

Bench Anvil .|25.00

Survey and map of above claim 12.50

f37.50

J. M. HICKS, a witness called on behalf of defendants,

being first duly sworn, testified as follows:

''I live in Teller, Alaska; have lived there since 1902.

I am acquainted with Mrs. Xeussler since the summer

of 1902. I first met D. W. McKay in August, 1902.''

Defendants' Exhibit No. 2 for identification was here

handed to the Avituess, who then testified further: "I

v»-ould not identify that paper positively. I would not

testify positively as to having seen it before. I could

not say positively that that is the paper delivered to

D. W. McKay; it is similar. I could not testify that it

is the same paper. There are things about it that lead

me to believe that; these figures here are the same de-

nomination as the paper I saw before. I delivered the

paper to :Mr. McKay in August, 1902; it was given to
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me by Mrs. Xenssler. I don't kuow as that is tlio pa-

per. I didn't put any identification mark of any kind

on it. I delivered it to ^Ir. .^[cKay. It has the general

appearance, the anionnts and the figures are the same."

D. W. McKAY, one of the defendants, recalled on be-

half of the defendants, further testified as follows:

(Referring to Defendants' Exhibit No. 2 for identifica-

tion.) '*I prepared that paper on the 2d day of Janu-

ary, 1902, at Nome, Alaska. I mailed it at Nome to

Frank Kleinschmidt. I next saw it in the early part of

August, 1902. Mr. Hicks brought it to me at my office

in Xome, Alaska. This is the identical paper; I marked

it at the time. I made a little memorandum on the

back of it. I identify it by that."

On cross-examination the witness testified as follows:

''I mailed thisi paper to Mr. Frank Kleinschmidt on the

2d day of January, 1902. I mailed him. another paper

at the same time and enclosed them together. I was

present at the time Frank Kleinschmidt's deposition

was taken in October, 1903. I had received that papei:

from Mr. Hicks in August. I don't know whether it

was in my control in October, 1903; I can't tell you

where it was. I can't tell you whether it has been iui

my possession or in my attorney's possession ever

since August, 1902. I got it from Mr. Hicks. It has

been in my possession part of the time and part of the

time in my attorne\^'s' possession. In October, 1903, at
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the time Frank Kleinschmidt's deposition was taken,

I don't know whether this was in my possession or my
attorney's. I don't know in whose possession it was.

This paper was delivered to me by Mr. HiclvS. In a

general wav I can tell you how lono- it remained in my

possession; I think it was in my possession continu-

ously until it was put in the possession of my attorney

for the purpose of this case. I can't tell when that

was; I can't liiye the date within a month. I think it

was first put in Mr. Bruner's possession at the time T

consulted him in regard to this case; sometime in 1903.

I would not be sure w^hether it was after this suit was

coniimeuced. I think I consulted with Mr. Bruner about

this case before the suit was commenced. I can't tell

wliat i>art of the year 1903 I surrendered this paper to

ray attorney. I arrived in the latter part of August

and left about the 19th of October.''

At this point the witness was asked the following

questions and made the following answers-.

Q. Didn't you say you had it in your possession some

time during the summer of 1903?

A. I don't know that I had that in my possession

during 1903.

Q. Didn't you testify a little while ago that you

had it in your possession during 1903?

A. I did have it a little time.

C^. It must have been in August, September or Oc-

tober?

A. I think I undoubtedly did, it was during that
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time, I don't know as I held it in niv possession except

to look at the paper ivhitive to this case.

Q. ^Yhen you went out in 1903 did you take this

paper out with you? A. I think I did.

Q. You brought it in with you in 1903?

A. I think so, now I can't remember particularly, a

'lireat many of my valuable papers I kept in my vault

here, some I take out with me.

Q. You can't tell whether at the time ^Iv. Klein-

schmidt's deposition was taken whether you had this

in your possession or not?

A. Xo, I don't know whether 1 had it in my posses-

sion.

Q. Don't you know as a matter of fact, that Mr.

Bruner had it in his possession?

A. I don't know whether he did or not, I think it

hardly likely that Mr. Bruner did.

Q. After you gave it to Mr. Bruner did you ever

get it back from him?

A. I don't think I did ever get it back.

Q. Did you ever see it in his possession after you

gave it to him? A. I saw it here.

Q. Is this the first time? A. I don't think so.

Q. When was it?

A. I couldn't specify in regard to dates.

Q. Approximately?

A. No, I don't think I saw that— I have been look-

ing at all those papers a great many times. I have
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no special reason for remembering the exact <late when-

ever I saw that. I saw all the papers many, Piany times

—so many times I can't specify the dates.

Q. You sent this paper to Mr. Frank Kleinschmidt;

why didn't yon show it to liim at the time his deposition

was taken?

A. If I sent it to him why didn't I show it?

Q. You testified that you sent it to Frank Klein-

schmidt in the fall or the 2d of January, 1902, at the

time Mr. Kleinschmidt's deposition was taken, why

didn't you show him this paper?

A. I was not conducting the taking of the deposition.

Mr. McGINN.—That is all.

FRANK KLEINSOHMIDT, a witness on behalf of the

defendants, recalled, testified as follows:

"I received several communications during the month

of December and January, 1902, from ^Ir. McKay."'

(Defendant's Exhibit No. 2 was here shown to the wit-

ness, who testified further:) "I could not say that this

is an exact copy of the paper I received from Mr. ^Ic-

Kay. I could not say that I have received a notice

from Mr. McKay about this, but I would not say whether

that is the exact reading of it. I have not a sure recol-

lection of the exact wording of it. I could not have; it

is over three years ago. I couldn't say when I served

the notice; it was somewhere about the first part of

the year."
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At this point the witness was asked the following

questions and made the following- answers:

Q. I will ask you, Mr. Kleinschmidt, whether or not

TOur memory was not clearer in regard to this matter

in the early part of the year 1902?

A. Whether my memory was clearer about what?

Q. About the service of this paper and the character

of the paper in the early part of 1902?

A. I would not say now whether my memory was

clearer at that time or not.

Q. You could not state?

A. In regard to this proposition, you know that was

three years ago, having done a man a favor, I know

very little about it, I paid very little attention to it,

Q. You didn't forget about it?

A. No, sir.

The witness then continued testifying: ''I made an

affidavit in Maj^ 1902, in regard to serving this paper

I recall that.'' The affidavit was here shown to the

^\itness reading as follows:

"United States of America,^

^ss.
District of Alaska. J

Frank Kleinschmidt, being first duly sworn upon his

oath, deposes and says: '

I am a citizen of tlie United States, over the age of

twenty-one years. I am acquainted with Mrs. S. U.

Inga Neussler and have been since the 1st day of Janu-



80 D. W. McKay ct ah

(TestimoDT of Frank Kleinschmidt.)

arv, 1902. Affiant fnrtlier savs that on or about the

lOth day of January, 1902, at Teller, Alaska, he per-

sonally delivered to the said Mrs. luga ^'eussler, a no-

tice of which the following is a copy:

^Mrs. Inga Xeussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on Placer

Claim Xo. 6 Bench, Below ''Good Luck," on Anvil Creek,

in Cape Xome Recording District, District of Alaska,

by me and at my expense, and that your proportion of

said expense is the sum of twenty-five (f25.00) dollars,

which amount is now due for said labor so expended, and

you are hereby further notified that unless said propor-

tion is duly paid, yom* interest in said property will be-

come the property of the undersigned, a co-owner, ac-

cording to law.

Respectfully,

D. W. McKAY.'

FRANK KLEINSCHMIDT.

Subscribed and sworn to before me, this 10th day of

May, 1902.

[Seal] MAX R. HIRSCHBERG,

Notary Public in and for the District of Alaska.''

Then the witness continued testifying: "I swore to

that, I think so; that is my signature. I swore to it

before a notary public."'

The witness was thereupon asked to read over the
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aflidavit carofullv for the purpose of refr(\shiu<»' his

memory, and after so doini>', testified as follows:

"I have read over this affidavit signed by me; I have

refreshed my memory from this affidavit as to what oc-

curred at that time. I have read over what purports

to be a notice. I have read over the entire affidavit.'"

At this point in tlie examination of the wituess he was

asked the follovriu;^ (juestions and made tlie followin!;-

answers: f

Q. Now, Mr. Kleinschmidt, after havin,^- refreshed

your memory by readino- over this affidavit, I will ask

you to tell the jury whether or not you did on or aliout

tlie 10th day of January serve upon Mrs. Neussler the

notice of which that is a copy?

A. According to the affidavit, yes, I did.

Q. Then you did, didn't you; after ha vino- refreshed

\()\n' memory from your affidavit, can you state?

A. I could not say that now, but according to the

affidavit, I did.

Q. The affidavit was true when you signed il?

A. Yes, sir.

Q. It is still true? A. I think so, xi-:^, sir.

Q. It was true when you signed it and it is still

true? A. Yes, sir.

At this point in the examination of the witness the

defendants offered in evidence that portion of the affi-

davit which constitutes the notice, which the affidavit

states was served upon Mrs. Neussler, which was ad-
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mitted by the Court, marked "Defendants' Exhibit No.

3," and! read to the jury in the words and figures as fol-

lows:

Defendants' Exhibit No. 3.

Nome, Alaska, Jan. 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

w^ork for the year 1901 has been performed on Placer

Claim No. 6 Bench Below "Good Luck" on Anvil Creek

in the Cape Nome Recording District, District of Alas-

ka, by me and at my expense, and that your proportion

of said expense of the sum of twenty-five (|25.00) dol-

lars, which amount is now due for said labor so ex-

pended, and you are hereby further notified that unless

said proportion be duly paid, your interest in said

property will become the property of the uudersigned,

a co-owner, according to law.

Respectfully,

D. W. McKAY. '

The witness then continued testifying: ''It was some

time in the early part of the year that I served the

paper on Mrs. Neussler."

On cross-examination the witness testified as follows:

"I have lived in Teller since 1900. I met Mr. McKay

first in 1897 or '98 in Dawson. My relations with him

have been very friendly. I first heard from Mr. McKay

in regard to this property either in the latter part of

1901 or else in the first part of 1902 or both. I first
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heard from liini about the middle of DeeemLcj-, IDOl, i

think."

At this point the following- questions Vv'ere asked the

witness and the following answers made:

Q. Isn't it a fact that the notice you received from

Mr. McKay was in the lii'st letter that you received?

A. Yes, I think so.

Q. So that the notice that you received, you received

in the month of December, 1001? A. 1 think so.

Q, How many notices did you receive from Mr. 3Ic-

Kay? A. One.

Q. How many notices did you serve upon Mrs. Neus-

sler? A. One.

Q. In the notice that you served upon Mrs. Xeus.sler

did it specify the amount that Mr. McKay claimed fioni

her? A. I think it did.

Q. How much did it claim?

A. It claimed $25.00 assessment work and $12.50 for

survey work.

Q. You say that the paper that you served upon

^IvB. Xeussler in January, 1902—was it in January or

December, 1901? A. I could not say when it was.

Q. You say that you received that notice about the

15th or some time in December, 1901?

A. Yes, sir.

Q. How many days before you served it upon her?

A. I don't know how many days, I had to write back

first to Mr. ^McKay, I received an answer back again;

I don't know how long that took.
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Q. How many notices did you serve? A. One.

Q. How many did you receive? A. One.

Q. And the notice you served upon Mrs. Xeussler

and that 30U received from Mr. McKay you say was

for 137.50.

A. Yes, that is my recollection of it; yes, sir.

Q. You made out an affidavit—you signed an affi-

davit before Max R. Hirschberg on the 14th day of May,

1^2, where did this affidavit come from?

A. I received it—from Mr. McKay.

Q. From Mr. McKay? A. Yes, sir.

Q. I will ask you to state whether or not you ex-

amined this paper before you signed it.

A. Yes, sir.

Q. I will ask you to state whether or not this notice

that was contained in this affidavit was a copy of tlie

one that you served upon Mrs. Xeussler?

A. I thought at that time—I think now it is, but I

can't be sure; as I told you before; I can't be sure of the

exact wording of it.

Q. Didn't you just say the notice that you .served

on Mrs. Xeussler contained items amounting to the sum

of P7.50?

A. Yes, I remember the f.12.50 that Mr. McKay

wanted to have paid from Mrs. Neussler.

Q. The figures, ^7.50, were in that notice?

A. Yes, sir.
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Q. And that was the oulj notice?

A. 1 only served one notice.

Q. That was the only notice that you served, Ihc

one containing the figures |37.50?

A. I don't Ivuow whether it contained the figures

^7.50—I remember I was asked by 3Ir. McKay—

I

know there was |12.50 for survey, but I can't remember

i!0w whether the notice just exactly specified |37.50 or

not.

Q. You know it specified |i25.00 and .|12.50?

A. I recollect |12.50 for surveying work.

Q. You remember it contained something about as-

sessment work? A. Y^es, sir.

Q. There was two items? A. Y^es, sir.

Q. Twenty-five dollars for assessment work?

A. Y^es, sir.

Q. And 112.50 for survey work? A. Y^'es, sir.

Q. That paper then continued these items in regard

to assessment work and survey work?

A. Well, gentlemen, I am mixed up on that thing.

It is pretty hard to say anything now three years ago.

I only got a recollection of having served a notice upon

Mrs. Xeussler and I recollect of Mr. McKay wanting

^2oM and |12.50, and the sum was |37.50; and that is

all I recollect, and I don't recollect the exact word-

ing, whether it said f25.00 or P7.50.

Q. You recollect that was contained in the paper you

served for Mr. McKay?
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A. Xo, I could not saj whether that paper contained

that or only contained |25.00—according to mv affida-

vit, it didn't contain the |12.50.

Q. But what is your recollection in regard to tiiat?

A. In regard to which, serving the paper?

Q. Yes.

A. I have very little recollection; I don't know what

time I served it or under what circumstances I poived

it, or what was the reason, because I paid very little

attention to it.

Q. Your deposition was taken in this case, ^Iv.

Kleinschmidt? A. Yes, sir.

Q. I will ask vou, if it is not a fact, that at tlrt

time in response to this question ycu made the follow-

ing answer: "Q. That notice then contained the

amount due Mr. McKay at th.it time? A. Yes, sir.

Q. Namely, |3T.50? A. I believe that was it." Did

you so testify? A. Yes, sir.''

The witness tlien proceeded to testify: "1 know Mr.

nicks and Judge Henton and had a conversation with

tlieni yesterday in regard to this matter, on leaving the

courtiO(;m yesterday. 1 think it i^^ a fact tliat I told

tliem tliat the notice I served on Mrs. Xcussler con-

trsined two items, one of f25.00 for assessment work

and one of .^12.50 for survey work, auicunting tc. the

sum of ^37.50, or words in substance to that effect, but

1 would not be very sure about \>. It is ycry likely a

fact also that on or about the lOth day of October, 1903,
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at Nome, Alaska, at the residence of Mrs. Neussler, and

in tlie presence of Mrs. Neussler, Mrs. Hopkins, ^Fr.

Xeussler, Ella Neussler, Mr. Rogers and myself, I stated

that the notice I served on Mrs. Neussler contained 2

ilems, one of |25.00 for assessment work and one of

^12.50 for survey work. It is also very likely that I

made the same statement on Water street at Nome in

September in the presence of Ella Neussler and Mr.

Rogers. I only served one notice upon her."

At this point in the examination of the witness the

fidlowing questions were asked and answers made:

Q. And isn't it a fact that in the conversation that

you had with Judge Henton and Mr. Hicks on yester-

day, that you told those gentlemen, that when you

made this affidavit you were mistaken?

A. No, sir; I don't think I was mistaken. I must

be mistaken, because there are the two different items.

1 must be mistaken somewhere, I don't recollect—when

1 made the affidavit that was shown to me I was sur-

prised that was |25.00; I could not reconcile the two

facts, because I remember there was |37.50, yet there

is the affidavit of i^2o. I don't know why the $12.50

was left out, that is where I get mixed.

Q. So you can't say that is a true copy?

A. I made out that affidavit at that time.

Q. From your recollection?

A. :\[y recollection, no, that is three years ago—

Q. You can't say this is a true copy?
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A. I have made that affidavit ont conscientiously

under oath and I thiak it is right, yet at the same time

I recognize the two facts of the thirty-seven fifty and

the twelve fifty, and therefore I am not sure whether

that notice given to Mrs. Neussler contained jnst the

twenty-five or thirty-seven fifty.

Q. You say that when your deposition was takeui

—

at the time you made this affidavit, did you have a copy

of the notice that you served upon Mrs. Neussler before

you? A. No. I didn't.

Q. When you received this notice from Mr. McKay,

you didn't pay very much attention to it, did you?

A. No, I didn't—you mean this affidavit?

Q, The notice?

A. The notice—no—excepting I had to on account

of trying to collect the money from her—yes, I think

I paid special attention to it.

Q. And isn't it a fact that you signed this affidavit

because you had received it from Mr. McKay and be-

cause you supposed he having sent this affidavit to you

containing this notice that it was a true copy of the

notice that he previously sent to you?

A. Yes, sir, that was what I supposed.

Q. It was not upon your independent recollection of

what this notice contained that yon s-^igned this affidavit

and swore to it, but it was more on your belief on your

part that Mr. McKay had made it out correctly and

sent a true copy of the notice sent from him to you?
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A. I don't know what ni}' recollections were at that

time, I conld not say.

Q. Now, when yonr deposition was taken, this wa**

the only paper tliat was sliown j'on?

A. Yes—there were seyeral papers shown me.

Q. Were there anj papers there at that time con-

taininu the items of |25.10 for assessment work and

112.50 for snrvey work, amonntino- in all to 137.50?

A. I don't know, I conld not say that.

Q. Don't you know there w^as not at the time?

A. I could not say that there was.

Q. I will ask y(m to read oyer your deposition then

to refresh jour memory, and from that state whether

or not there was such a paper shown you at that time?

A. I think there are several papers mentioned here

that were shown to me, one was marked Exhibit "B"

and another Exhibit "A," there were two papers.

Q. Those were the two papers that were shown you

at that time? A. Yes, sir.

Q. Who was present at the time that you served this

paper upon Mrs. Neussler?

A. I could not tell you who else was present.

Q. Mrs. Neussler was there, was she not?

A. Yes, sir.

Q. Mr. Neussler? A. I could n,ot say?

(}. Miss Ncussler? A. I could not say either.

On redirect examination the witness testified as fol-

lows:
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Q. You stated, I believe in your cross-examination,

that you received tliis communication some time—from

]\Ir, ]McKay, some time in December?

A, I received tlie first communication, I tliink.

Q. The first communication didn't contain these

notices? A. It was in one of the first letters.

Q. Was it in the first?

A. I think it was in the first letter.

Tlie witness then continued to testify as follows: "I

don't know what I have done with Mr. McKay's letters.

I searched for them last summer. I found one of them

but it didn't bear on this matter; it was just one sheet;

it was about an organ."

A paper was here handed to the witness, who testified

that it was a letter written by himself and he was re-

quested to refresh his memory from the same. He then

proceeded to testify: "It is still my recollection that I

received the notice from Mr. McKay in the first letter.

I had received a letter from Mr. McKay before I wrote

this letter. (Keferring to the paper handed the wit-

ness.) This is the answer to it. I think he sent the

notice that I served on Mrs. Neussler before that one

was written; I am not sure, however."

At this point in the examination of the witness the

following questions were asked and he made the follow-

ing answers:

Q. I call your attention in particular to this para-

graph here, just read that over again.
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A. Yes, sir.

Q. Now, after having read that over, do you still

state that at the time you wrote this letter— did you

write this letter on the date it bears date?

A. I think I did.

Q. That is December 1st, 1901?

A. Yes, sir.

Q. After having read this over, are you able to state

at the present time now that you received in December

this notice that you served on Mrs. Neussler?

A. I could not be sure when I received that notice.

Q. If you had already received this notice, how did

you happen to be writing to Mr, McKay to send you a

notice?

A. My recollection is on that matter in one of the

first letters I had from Mr. McKay about this, telling

me tlo go to Mrs. Neussler and offer her one hundred

dollars for her interest in the claim, and that there

was a notice in it, and I didn't need to serve the notice

unless she didn't want to pay. I should go and ask her

first whether she didn't want to sell it, and if not to sell,

then I was to serve the notice. That is what my recol-

lection is, that it was in the first letter.

Q. That is your recollection, it was in the first letter?

A. Yes, sir.

Q. How did you happen to be writing to him to send

you by next mail, "If not, send an order for her to pay

immediately or forfeit her rights"?

A. I went over to Mrs. Neussler's and told them Mc-
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Ka.y wanted to buy the claim and wanted to pay one

hundred dollars for it. She wouldn't accept one hun-

dred dollars but wanted more. I wrote back to Mr.

McKay that she would not accept the hundred dollars

but wanted three hundred and fifty for it.

Q. That was this letter?

A. Yes, in that letter I wrote that she didn't want

to accept a hundred dollars, tliat she wanted more for

it, and he should write back whether to pay more or

whether he wanted to take a chance and serve her with

a notice?

Q. "If not, send me an order by next mail for her

to pay immediately or forfeit her rights"?

A. Yes, sir.

(Letter marked "Defendants' Exhibit No. 4" read to

the jury as follows:)

Defendants' Exhibit No. 4.

Teller, Alaska, Dec. 21, 1901.

1). W. McKay, Esq., Nome.

Dear Sir—Y^ours from 14th inst., I received today and

hope to send answer by tomorrow mail. Have seen

Mrs. Neussler and this is the best I could do for you.

She will not sell her interest for 100,00 but wants

1300,00.100 dollar paid cash the balance 200,00 to be

paid next summer. She is willing to pay her part of

the expenses but when I pressed her to pay, so I could

send it to you by this mail she couldn't give it to me



r,s. Tnf/a Ncussler. 03

(Tes-timonv of Frank Kleinschmidt.)

tonight, and to judge myself I hardly think she can

later on though I may be mistaken. Johnson has no

option on the claim, she gave him only verbal power of

att. to sell her part for 350.00 (50.00 for Johnson) be-

cause Johnson had told her that he may sell the claim

to you. She is a wide awake woman and on her guard,

she supposes that you have bought out the other two

parties, and know more about the claim than she does.

If you think bargaining about the claim any longer with

her let me know and 1 will be glad to do a]ll I can for

you, if not, send me an order by next mail, for her to

pay immediately or forfeit her rights.

You write: "In case she prefers to pay for her assess-

ment work, and the survey map which cost |50.00 you

are auth." et. cet.—I understand that the whole survey

cost ^^550.00, her share $12.50, total .|37.50, is that riglit?

She scorns the ideu of anybody claiming or suing for

any rights. If thi.s be the caf;e you may let me know

I)articularly about as it may favor you in buying be-

cause she is very adverse to lavrsuits. Your letter re-

garding the books, but especially the organ, has created

quite a flutter among us, and I may express here the

gratitude and thanks of all of us up here, it will help

our services immensely. We will try our best to have

it brought up by the very first opportunity.

With many thanks,

I remain,

Yours sincerely,

F. KLEIXSCHMIDT.
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The witness then continued testifying: ''I think I re-

ceived a repl}' from ^Ir. McKay to this letter and very

likely he enclosed the notice that I asked him for.

Since this has been read over, I think 1 got the notice

in reply to this letter. At the time I wrote this letter

I alreadj^ knew the various items, |25.00 for assessment

work and |.12.50 for the map. The notice I got in reply

to this letter was very likely the notice I served on

IMrs. Neussler."

At this point in the examination the following ques-

tion Avas asked the witness:

Q. Can you state whether or not the notice which

you got in reply to this letter was the notice you re-

ferred to in this affidavit? To which the witness made

the following answer:

A. I would not say that.

The witness then continued testifjing as follows:

"When I signed this affidavit I read it over carefully.

I took this' affidavit to the notary myself. I think I

read over this notice at the time I signed this affidavit

It is very natural that my recollection should be clearer

on the 14tli of May, 1902, when I signed this affidavit,

than three years since. I cannot say who filled in the

dates; I think I w^ent with the affidavit to the notary

and he filled the dates in, of course, at my suggestion."

At this point in the examination of the w^itness he

was asked the following questions and made the follow-

ing replies:

Q. Now, Mr. Kleinschmidt, I believe you testified on
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your cross-examinationi that you uever received but one

notice or paper from Mr. McKay, is that correct?

A. I only received one notice, yes, sir.

(}. Didn't you state a moment aij,o that you received

one in one of the first letters?

A. I know I received it—that notice is one of the

first or the first, in fact, I thought I received it in the

first

.

O. Now, you change your mind about that and

think you received it in the one you got in reply to that

letter? A. I think so, yes, sir.

INGA NEUBSLER, a witness on behalf of the de-

fendants, was recalled, and testified as follows:

A document marked Plaintiff's Exhibit "A" was here

shown to the witness and she testified that the letter

was written at her dictation by Mrs. Hoplvins, and after

it was written it was mailed to Mr. McKay and was

again read in evidence to the jury as follows:

"May 10, 1902.

Mr. McKay.

Dear Sir: It just seems as if I have not been able

to send you that money yet it has w^orried me verry

mutch. I should not like to loose my interest for T

paid hard earned money for it now Mr. McKay could

you help me by waiting another month there is money

coming to me but I have not been able to get it but I

am sure if you will kindly give me a little more time
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I can make it. hoiking this will meet your approval I

am Ees.

Mrs. XEUSSLER.

P. S. I sent you a letter some time ago did you receive

it?"

O. C. BEX^OX, a witness called on behalf of the de-

fendants, beiuig first duly sworn, testified as follows:

"I live in Teller and have lived there since 1901,

except last winter w^hen I lived in Isome. I have known

Mrs. Neussler since 1901; 1 knevv' her at Teller. 1 know

of the existence of the case entitled luga Xeussler vs.

D. W. McKay and V. .M. McKay. About the 15th of

June last at Mrs. Xeussler's house at Nome, Alaska, I

had a conversation with Mrs. Neussler in regard to this

case. There was no one else present. She said that she

would have to stay in Nome all this summer on account

of her case, that is the way it started up, and she said

she didn't know whether she would win it or not, but

she was going to go ahead with it novr that she had got

started. I asked her if she had been served with a no-

tice of forfeiture of the claim and she said she had, but

that was no good because it was not advertised in the

paper."

On cross-examination the witness testified as follows:

"I first told this conversation—I got into an argument

with Mr. Frank Nowel about Mrs. Neussler's claim and

her case I next told it to Harry Johnson; I don't know
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if he is a detective; I told him in Teller abont the last

of August. He asked me if I knew anything about Mrs.

Neussler's case. I told him just what I told Mr. Nowel.

He didn't ask me at that time whether I could say

whether or not Mrs. Neussler had been served with a

notice of forfeiture. I don't know that he used the

word 'forfeiture' at all. I don't know what he was do-

ing up there only he was up there, and he came up and

told me he had a subpoena for me. I don't know

whether he was up there looking up testimony or not.

He didn't offer me any money to testify, he said I would

get my fees and expenses but nothing in addition to

that. I don't know how much I will get yet. I have al-

ready received |25.00; since being here I have paid my

own expenses. I had this conversation at Mrs. Neus-

sler's house about June of this year. I was there

on an errand. She told me there was a notice

of forfeiture served upon her; she used that ex-

act language as near as I can remember. I asked

her the question whether a notice of forfeiture was

served upon her and she said 'Yes; it was no good be-

cause it had not been advertised in the paper.' I was

not sent there by anyone; I went there on a private er-

rand. After Frank Knowles and I had a talk he said

he was up there to hunt up evidence. We started an

argument and then he told me what he was up there for

afterwards. I never made the statement that if I got

|5 a day I would come down here and testify. I didn't
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make that statement in the presence of Frank Knowles

at his house or any other place that I knoAv of. I never

told anyone that I would get |5 a day from the day I

started to come down here to testify. I didn't tell Mrs.

Tracy; never had any conversation with her about the

case that I know of."

Defendants' Exhibit No. 2 was here read in evidence

to the jury as follo^is:

Nome, Alaska, Jan. 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam : Below please find bill for assessment work on

Bench Claim No. C below "Good Luck," on Anvil Creek,

also, for your proportion of expenses for survey and

map of said claim. Please pay same to Mr. F. Klein-

schmidt and oblige,

Yours respectfully^

(Signed) D. W. McKAY.

Nome, Alaska, Jan. 2nd, 1902.

Mrs. Inga Neussler, To D. W. McKay, Dr.

To assessment work for A. D. 1901 Claim :#:6

Bench Anvil f25.00

Survey and map of above claim $12.50

137.50

The defendants thereupon rested their case.
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A. P. GARBEKIl, a witness called iu rebuttal, testi-

fied as follows:

"I have lived in Xoiue since 1S9'9. My business is

luining; during- the month of November, 1001, I had oc-

casion to employ men."

At this point in the examination of the witness the

following questions were asked and answers made:

Q. Do you know w^hat was ijaid men generally in

the month of November, 1901, for doing what is denom-

inated assessment work upon claims, such as running

cuts and sinking shafts?

A. About f2.50 a day generally.

Q. Answer that question yes or no.

A. I know.

Q. How much was paid—^How much a day?

A. T\\'0 dollars and fifty cents per day.

Q. Was that with or without board.

A. With board.

Q. How much was board worth at that time?

A. Well, not more than |1.50 a day.

On cross-examination the witness testified as follows

"That was during the year 1901; I mean to say I was

able to obtain men in the town of Nome to do work for

|2.50 a day and board doing assessment work in tha^

year; I did it mj^self ; I hired at least a dozen men that

commenced work on the 27th day of October to do winter

mining. I hired one man myself to do assessment work

and paid him at the rate of |100 a month and his board;
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I think that was the going wages. I know about whac

was paid in the community."

At this point in the examination of the witness the

following question:

Q. Is it not a fact that ten days' work has been con-

sidered assessment work all over the country?

Mr. McGINN.—Objected to as immaterial, irrelevant

and incompetent; it is not a question of law or practice

or usage.

Objection sustained.

To which ruling the defendants then and there ex-

cepted, which exception was allowed.

At this point in the examination of the witness the

following question was asked and answer made:

Q. Were not men paid during the year 1901, es-

pecially in the month of November, 1901, were not men

paid a hundred dollars for doing ten days' assessment

work? I am not speaking of winter mining, I am speak-

ing of doing assessment work.

A. No, I never heard that they were paid a hundred

dollars for ten days' work during that time.

Q. Is it not a fact that you yourself did ten days'

work that year on mining claims and made the proof of

labor that you had done a hundred dollars' worth of

work? A. Yes, that is so.

Q. You did so? A. Yes, sir.

On redirect examination the witness testified as fol-

lows:
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Q. That was not the goiug rate of wages, was it?

A. No, not a hundred dollars for ten days' work.

PHILLIP DE FONTVILLE, a witness, called in re-

buttal on behalf of the plaintiff, being first duly sworn,

testified as follows:

"I have lived in Nome part of the time since 1900; my

occupation is mining; I was in Nome during the month

of November, 1901; I was conducting mining operations

during that time. I was emplojing some men then,

from 5 to 10."

At this point in the examination of the witness, the

following questions were asked, and the following an-

swers made:

Q. What could men be employed for during the

month of November, 1901, for sinking shafts and run-

ning cuts on mining claims in the Oape Nome Recording

District, District of Alaska?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent; w^hich objection was overruled by the

Court, and exception taken and allowed to the defend

ants.

A. Two dollars and fifty cents was the highest wages

I paid.

The witness then continued testifying: "That did not

include their board; the board cost us about 88 cents

to the man per day. It is generally worth about |1.25."

On cross-examination, the witness testified as fol-
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lows: "I didn't do any assessment work that year; I

don't know anything about it as far as assessment work

is concerned. I don't know anything about the value of

doing assessment work that year, I hired men b}' tho

day; no time mentioned, plain mining pick and shovel

work."

INGA NEUSSLER, the plaintiff, called on her own

behalf, having been heretofore duly sworn, testified as

follows: "I am acquainted with a man by the name of

Benson; I heard his testimony given here ou the wit-

ness-stand. I don't remember whether or not ou or

about the 35th day of June, 1904, at my house, I had n

conversation with him. I might of spoke to the man,

but I never said to him that I was going to stay in Nome

this summer on account of my case, and that I didn't

know whether I would win it or not; that as I had

started it I was going to see it through; I never had any

conversation with him in which he put the question to

me in substance as follows: 'I asked her if she had been

served with a notice of forfeiture' and to which I re-

plied ^yes.' I never told him at any time or place that

I had been served with a notice of forfeiture."

The foregoing is all of the testimonv introduced on

the trial of the above-entitled action.

The defendants in due time requested the Court in

writing- to Give the following instructions to the jury:
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I.

With reforeiieo to the amount of habor required, you

are instructed that the law requires one hundred dol-

lars' Avorth of work. And in determining the amount

of work done upon a claim for the purpose of represen-

tation, the test is as to the reasonable value of said

work, not what was paid for it, or what the contract

price was. But it depends entirely upon whether or no:

said work was reasonably worth the sum of one hundred

dollars. It is not the value of the claim with or without

the labor, nor the intrinsic value of the labor to the

claim, but whether or not under all the circumstances

which surround the particular locality where the mina

Was situated at the time the labor was performed, the

labor which was performed was reasonably of the value,

or would reasonably have cost one hundred dollars."

Which exception was refused by the Court, and an ex-

ception duly taken by the defendant before the jury re-

tired.

The defendants in due time requested the Court in

writing to give the following instruction to the jury:

II.

The actual value of the work is the true test whether

or not the law has been complied with. But where the

testimony is conflicting as to the value, it is proper for

the jury to consider whether there has been a bona fide

attempt to comply with the law.

Which instruction was refused by the Court, and an
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exception duly taken by the defendants before the jury

retired.

The defendants in due time requested the Court in

writing to give the following instructions to the jury:

III.

And, therefore, if the jury believe from the evidence

that the defendant, D. W. McKay, made a bona fide at-

tempt to comply with the law, you should take that fact,

if it be a fact, into consideration; and if in such case,

you believe that under all the circumstances shown b^,

the evidence the amount of work done by him was of the

value of one hundred dollars in the community where

said claim was situated, your finding on that point

should be for the defendants.

Which instruction was refused by the Com't, and an

exception duly taken by the defendants before the jury

retired.
,

i

The defendants in due time requested the Court in

writing to give the following instruction to the jury.

IV.

If the jury believe from the evidence that under the

instructions given you, the amount of the assessment

work done by the defendant McKay was sufficient, and

should find further that either one or both of the notices

testified to by the witnesses were served on the plain-

tiff, Mrs. Neusler, after the expiration of the year 1901,

your verdict should be for the defendants.

Which instruction was refused by the Court, and an



vs. In (/a Neusslcr. 105

exception duly taken by the defendants before the juiy

letired.

The Court instructed the jury as follows:

In tJit' United ISfates District Court for tlie District of Alaska,

Second Dirision.

INGA NEUISSLEII,

vs.

D. VV. McKAY and V. M. McKAY.

Instructions by the Court to the Jury.

Gentlemen of the Jurj:

The case of which you are now tiie triers, aided and

directed by the Court, is one case resulting from the con-

solidation of tvro cases between the same parties:

The complaint in the first case brought, an action to

recover an alleged debt, being numbered 1028, sets out

—

1. That during all the times mentioned therein th.;

plaintiff, Inga Neussler, was and now is the owner of

an undivided one-fourth interest in and to that certain

placer mining claim known and designated as No. 6 Be-

low "Good Luck" on Anvil Creek, in the Cape Nome Min-

ing and Recording District, District of Alaska.

2. That on or* about Sept. U, 1903, the defend-

ants, meaning D. W. and Y. M. McKay, leased all of

said claim to the Pioneer ^Mining Company, thereby in-

cluding the plaintiff's interest therein, Avhich act of leas-

ing the plaintiff accepts and ratifies as to the terms and

conditions of the lease. !
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3. That under said lease said Pioneer Mining Com-

pany agTeed to pay, and pursuant thereto did pay, to

the defendants the sum of ten thousand dollars as pan

consideration from them for the benefits to them flow-

ing from said lease.

4. That the plaintiff is the owner and entitled to

the immediate possession of one-fourth of said sum of

ten thousand dollars, to wit, the sum of |2,500.

5. That demand was made by plaintiff on said de-

fendants for said sum of ^2,500, but payment thereof

was refused, although it was then due and payable.

Plaintiff, therefore, asks judgment in her favor

against said defendants for the sum of $2,500 and inter-

est thereon, at the rate of 8 per cent per annum.

In the other case, an action in nature of ejectment

with claim for damages, merged by the consolidation

in the one case now being tried, the plaintiff, after al-

leging title in her to the undivided one-fourth of said

claim, as tenant in common with V. M. McKay, one of

said defendants, the owner of the other undivided three-

fourths thereof, and after tracing their respective in-

terests to their common source, the United States, and

after alleging that defendants had ousted her, the plain-

tiff, from the said claim to her damage, demands judg

ment against the said defendants.

1. That she be declared the owner in fee of an undi-

vided one-fourth interest in the said described mining'

claim and entitled to the immediate possession thereof.

2. That she have judgment for $3,500 for the use and
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occupation of the premises aiul the withholding tlie same

from the plaintiff.

To the allegations of the coiuphiiiit of plaintiff in the

action of ejectment, the defendants, V. M. McKay and D.

W. McKay, in their two amended answers admit that

the plaintiff was the owner of an undivided one-fourth

of said claim, but deny that she has been such owner

since on or about April 15th, 1902; admits that plaintiff

was co-owner with defendant D. Vr. McKaj- until said

last-mentioned date, April loth, 1902, and admits that

the defendants ousted plaintiff from the possession of

said claim, but denies that the defendants have ever

wrongfully withheld possession of said premises from

the plaintiff to her damage in any sum whatever.

As a further answer to said complaint in ejectment

the defendants allege by way of defense to said action,

that, during the year 1901, the plaintiff and defendant,

D. W. McKay, were co-ow^ners of said No. G claim. An-

vil Creek, the plaintiff' then being the owner of the un^

divided one-fourth thereof, and the defendant, D. W.

McKay, the owner of the undivided three-fourths

thereof; that during said year 1901, the said D. Vv\

McKay performed labor and improvements upon said

claim of the value of not less than |100; that said plain-

tiff did not perform any labor or make any improve-

ments on said premises and failed to contribute her pro-

portion of the expenditures made by her co-owner, D.

W. McKay, either during the year 1901 or at any time

subsequent thereto.

They allege further, that in the month of January,
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190'2, on or about the lOth day of the mouth, the said

D. W. McKay, being then a co-owuer stili with the plain

tiif, gave the plaintiff personal notice in writing, re-

quiring her to contribute her portion of the total expen-

ditures for assessment work upon said premises for the

year 1901, which portion was $25.00. That said plain-

tiff thereafter failed to contribute her proportion of

said expenditures, so made as aforesaid, to wit, the sum

of f25.00 to her co-owner, D. W. McKay, for more than

ninety days after personal notice had been so served

upon hei' by the said D. W. McKay; that by reason

thereof the said D. W. McKay became, at the expira-

tion of 90 days after such personal notice in writing,

and prior to May 1st, 1902, the owner of the one-quarter

interest therein theretofore owned by the said plain-

tiff; and that said defendant, D. W. McKay, on or about

the 1st day of October, 1902, conveyed all his right, titio

and interest in and to said premises to the other de-

fendant, \ . M. McKay, who is now the owner thereof, as

they allege.

The plaintiff, in her reply, denies that during the yea^'

19*01 the defendant, D. W. McKay, performed labor oi'

made improvements upon said claim to the value of not

less than |100; and denies that she ever received no-

tice from said defendant requiring her to contribute her

proportion thereof, and denies that she failed to con-

tribute her proportion of the expenditures made upon

said claim.

She admits that she did not perform any labor or

make any improvements ui>on said claim during the
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year 1901, and that she did not. contribute any sum to

anyone for such labor or improvements.

It is admitted, also, that the defendant, D. W. McKay,

transferred said claim to V. ]M. McKay on or about

October 1, 1902.

It is stipulated between the parties that the receipt

of f10,000 as royalty from the Pioneer Mining Company

by the defendant V. M. McKay may be taken by you as

admitted by the defendants. This stipulation of course

relates to the claim of |2,500 demanded of defendanty

in the senior of the two consolidated cases.

The Court instructs the jury that this action grows

out of an alleged failure on the part of the plaintiff to

perform her share of the annual assessment work on the

mining claim mentioned and described in the pleadings

in this action during the year 1901, and the attempt on

the part of her co-owner, D. W. McKay, to forfeit her

one-fourth interest, of, in and to said mining claim,

under section 2321 of the Revised Statutes of the United

States, the said D. W. McKay claiming to have per-

formed one hundred dollars' worth of labor and improve-

ments on said claim during said year.

The Court instructs the jury that in this case, in order

for the defendants to recover in this action tliey must

show to your satisfaction by a preponderance of the evi-

dence every fact necessary to work a forfeiture of plain-

tiff's interest in the claim in dispute, and the burden of

proof is upon the defendants. Said defendants must,

therefore, show by a preponderance of the evidence that

they did and performed at least |100 worth of work,
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labor and improvements on the claim in dispute during

the year 1901, and that the plaintiff failed and refused

to contribute her share of such expenditure, and that

the defendant D. W. McKay gave the plaintiff a personal

notice of contribution or forfeiture in writing.

And the Court instructs you that if you find that

either of the written notices admitted in evidence was

given to the plaintiff, the requirements of the law, as

to notice of contribution would be satisfied.

The Court instructs the jury, that in this cause in de-

termining the actual value of the work, labor and im-

provements alleged to have been done and performed

by the defendant, D. W. McKay, on the claim in dispute

in 1901, you shall take into consideration the general

rate of wages per day paid to miners in the community

where the property is situated, in the month of Novem-

ber, 1901, for the class and character of assessment work

claimed to have been done by the said defendant, D. W.

McKay on said claim at said time.

The jury are instructed, that in this case, subject to

the control of the Court, you are the judgx^s of the effect

and value of evidence addressed to you.

You are, however, instructed that your power of judg-

ing the effect of evidence is not arbitrary but is to be

exercised with legal discretion and in subordination to

the rules of evidence.

You are not bound to find in conformity with the

declarations of any number of witnesses which do not

produce conviction in your minds, as n gainst a less num-

ber or against a presumption satisfying your minds.
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Yon nil' iiistnicted that a witness willfully false in

one part of his or her testimony may be distrusted in

others; and in case you find that any vritness has will-

fully sv.'orn falsely as to any material matter or thin^'

in the case, you are not bound to believe any of the other

statements made by such witness during the progress

of the trial, except in so far as such other statements

maj^ have been corroborated by other evidence and the

facts and circumstances adduced at the trial.

In this case the affirmative of the issue shall

be proved by the party sustaining the affirmation, and

where the evidence may be contradictory the finding

shall be according to the preponderance of the evi-

dence.

The Court instructs the JVL^J, that the preponderance

of the evidence in a case is not alone determined by the

number of v/itnesses testifying to any fact or facts, but,

in determining where the preponderance is, the jury

must take into consideration the facts and circum-

stances proved in the case, and also must consider the

opportunities or occasion of the witnesses seeing, know-

ing or remembering what they testif}' to or alxtut, th'^

probability or improbability of its truth, the relation or

conection, if any, between the witnesses and the parties,

their interest or lack of interest in the result of the

case, if any, and their conduct and demeanor while so

testifying.

If you find from the evidence before ytm that the de-

fendant D. W. McKay did perform labor and make im-

provements upon said, claim of the value of not less
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than |100, diu'ing the year 1901, and after the expira-

tion of said year 1901, on or about the 10th of January,

1902, gave the plaintiff personal notice in writing, re-

quiring her to contribute her proportion of the sum oi

flOO so expended for assessment work upon said prem-

ises, and that plaintiff failed and neglected to pay sucL

proportion of said sum of |100 for ninety days after the

service of such personal notice upon her, then you niusl

render a verdict in favor of the defendants in the case,

for the undivided one-fourth of the premises described

in the complaint.

If, however, you find from a preponderance of the evi-

dence admitted at the trial that the defendant, D. W.

McKay, did not during the year 1901, perform labor or

make improvements upon said claim which were of tlio

aggregate value of $100, then the plaintiff will be en-

titled to your verdict for the undivided one-fourth of

the mining claim described in the complaint with a find-

ing that she is entitled to the possession of said un-

divided one-fourth of said claim. In that event she will

be entitled to your verdict for |2,500, the amount

claimed by her in the action first brought by her, being

the action No. 1028, for her proportionate share of th'^

royalty or consideration received by the defendants

from the Pioneer Mining Company, lessees of said prem-

ises, with interest thereon at the rate of 8 per cent per

annum from September 9th, 1903, and also for such

nominal damages as you may find under the evidence

she may be entitled to for being wrongfully ousted and

ejected from said premises by the defendants and hav-
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ino- the possession thereof withheld from her by saiil

defendants.

As nomiual damages you will be authorized to find

for 5 or 10 cents, or any like small sum, if you award

damages.

Cfentlemen: You will now retire to consider of youi"

verdict. After retiring you will elect one of vour num-

ber as foreman.

After you have come to a conclusion you will selecr

that one of the two forms of verdict submitted to you

which expresses your views, and have your foreman

sign the same and return into court with your verdict.

You may take with you to your jury-rooui the plead-

ings and exhibits in the case.

Nome, Alaska, Oct. 4th, 1904.

(Signed) ALFRED S. MOORE,

District Judge.

Before the jur}^ retired the defendants took the fol-

lowing exceptions

:

They duly excepted to that portion of the charge

reading as follows:

"The Court instruct the juiw that in this cause in de-

termining the actual value of the work, labor and im-

provements alleged to have been done aiul performed

by the defendant, D. W. McKay, on the claim in dis-

pute in 1901, you shall take into consideration the gen-

eral rate of wages per day to miners in the community

where the property is situated, in the month of Novem-

ber, 1901, for the class and character of assessment
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work claimed to have been clone bv the said defendant,

D. W. McKav, on said claim at said time."

And thev duly excepted to that portion of the charge

which reads as follows:

"If, however, von find from a preponderance of the

evidence admitted at the trial that the defendant, D-

W. McKay, did not during the year 1901, perform labor

or make improvements upon said claim which were of

the aggregate value of flOO, then the plaintiff will be

entitled to your verdict for the undivided one-fourth of

the mining claim described in the complaint with a tind

ing that she is entitled to the possession of said un-

divided one-fourth of said claim. In that event she will

also be entitled to your verdict for |2,500, the amount

claimed by her in the action first brought by her, being

the action No. 1028, for her proportionate share of the

royalty or consideration received by the defendants

from the Pioneer Mining C^impany, lessees of said prem-

ises, with interest thereon at the rate of 8 per cent per

annum from Sept. 9th, 1903, and also for such nom-

inal damages as you may find under the evidence she

may be entitled to for being wrongfully ousted and

ejected from said premises by the defendants and hav-

ing the possession thereof withheld from her by said

defendants."

And because the foregoing does not otherwise ap-

pear of record the defendants present this ])ill of ex-

ceptions and pray that th same may be settled and al-

lowed.
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Dated Jauuary 3d, 1905.

A. J. BRUNEK,

IKA D. OKTON,

Attorneys for Defendants.

Due service of the foregoinu hill of exceptions is here-

by admitted Jan. 3, 1905.

S. T. JEFFREYS,

Attorney for Plaintiff.

The foregoing- bill of exceptions having been duly

served, filed and presented for settlement within th'^

time allowed by law, and extensions thereof duly made

by order of Court upon stipulation of counsel, and being

now found full, true and correct, is hereby settled and

allowed this fifteenth day of April, 1905, being a regu-

lar day in the special term of said court at which said

action was tried.

Done at Nome, Alaska.

ALFRED S. MOORE,

Judge District Court, District of Alaska.

[Endorsed:] Original. Nos. 1028, 1121. In the

United States District Court for the District of Alaska,

Second Division. Inga Neussler, Plaintiff, vs. D. W.

McKay et al.. Defendants. Bill of Exceptions. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. July

22, 1905. Geo. V. Borchsenius, Clerk. By Angus Mc-

Bride, Deputy Clerk. Ira D. Norton, Attorney for De-

fendants. McB.
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In the United States District Court for the District of Alaska,

Second Division.

No. 1124, With Which was Consolidated 1028.

INGA NEUSSLE'R, \

Plaintiff,
j

vs. /

D. W. McKAY, V. M. McKAY, and the

PIONEEK MINING COMPANY (a

Corporation),

Defendants.

Assignment of Errors.

Come now the defendants in the above-entitled action,

and assign the following errors as having been com-

mitted by the said District Court, upon which defend-

ants do and will rely upon their writ of error to the

United States Circuit Court of Appeals.

1. The Court erred in refusing the following instruc-

tion to the jury requested by defendants:

"With reference to the amount of labor required, you

are instructed that the lav/ requires one hundred dol-

lars' worth of work. And in determining the amount

of work done upon a claim for the purpose of repre-

sentation, the best is as to the reasonable value of said

^^ork, not what was paid for it, or what the contract

price was. But it depends entirely upon whether or not

said work was reasonably worth the sum of one hundred

dollars. It Is not the value of the claim, with or with-
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out the labor, uor the intrinsic value of the labor to the

claim, but whether or not under all the circumstances

which surround the particular locality where the mine

was situated at the time the labor was performed, the

labor which was performed was reasonably of the value,

or would reasonably have cost one hundred d(dlars,"

2. The Court erred in refusing the following instruc-

tion to the jury requested by defendants:

"The actual value of the work is the true test whether

or not the law has been complied with. But where tho

testimony is conflicting as to the value, it is proper for

the jury to consider whether there has been a bona

flde attempt t) comply with the law."

3. The Court erred in refusing the following instruc-

tion to the jury requested by defendants:

"And therefore, if the jury believe from the evidence

that the defendant, D. W. McKay, made a bona fide

attempt to comply with the law, you should take that

fact, if it be a fact, into consideration; and if in such

case you believe that under all the circumstances shown

by the evidence the amount of work done by him was

of the value of one hundred dollars in the community

where said claim was situated, your finding on that point

should be for the defendants."

4. The Court erred in refusing the following iijstruc-

tion to the jury requested by defendants:

"If the jury believe from the evidence that under the

instructions given you the amount of the assessment

work done by the defendant McKay was sufficient, and

should find further that either one or both of the no-
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tices testified to bj the witnesses were served on the

plaintiff, Mrs. Xeussler, after the expiration of the year

1901, jour verdict should be for the defendants."

5. The Court erred in giving the following instruc-

tion to the jury:

"The Court instructs the jury that in this cause, in de-

termining the actual value of the work, labor and im-

provements alleged to have been done and performed

by the defendant, D. W. McKay, on the claim in dispute

in 1901, you shall take into consideration the general

rate of wages per day to miners in the community where

the property is situated, in the month of November,

1901, for the class and character of assessment work

claimed to have been done by the said defendant, I). W-

McKay, on said claim at said time."

6. The Court erred in giving the following instruc-

tion to the jury:

"If, however, you find from a preponderance of the

evidence admitted at the trial that the defendant, D.

W. McKay, did not, during the year 1901, i>erform labor

or make improvements upon said claim, which were of

the aggregate value of |10€, then the plaintiff will bi'

entitled to your verdict for the undivided one-fourth of

the mining claim described in the complaint with a find-

ing that she is entitled to the possession of said undi-

vided one-fourth of said claim. In that event she will

also be entitled to your verdict for -^2,500, the amount

claimed by her in the action first brought by her, being

the action Xo. 1028, for her proportionate share of tlie

rovaltv or consideration received bv the defendants
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from the Pioneer Mining Company, lessees of said prem-

ises, with interest thereon at the rate of 8 per cent per

annum from September 9th, 1903, and also for such nom-

inal damages as you may find under the evidence she

may be entitled to for being wrongfully ousted and

ejected from said premises by the defendants and hav-

ing the possession thereof withheld from her by said

defendants."

7. There is error in the judgment in this, that it ad-

judges and decrees plaintiff to be the owner of one-half

of the lands and premises in complaint described, in-

stead of one-fourth claimed in the complaint of plaintiff

and found by the verdict.

8. The Court erred in not permitting the witness Gar-

berg to testify that ten days' work had been considered

assessment work all over the country, as shown by the

following question, objection and exception:

"Q. Is it not a fact that lOl days' work has been con-

sidered assessment work all over the country?

Mr. McGinn.—Objected to as immaterial, irrelevant

and incompetent; it is not a question of law or practice

or usage.

Objection sustained.

To which ruling the defendants then and there ex-

cepted, which exception was allowed."

9. The Court erred in overruling the objection of the

defendants in permitting the witness De Fontville to

answer the following question:

"Q. What could men be employed for during the

month of November, 1901, for sinking shafts and run-
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ning cuts on mining claims in tlie Cape Nome Record

ing District, District of Alaska?"

Wherefore, said defendants pray that said judgment

be reversed and that they be restored to all things they

have lost thereby.

A. J. BRUNER,

IRA D. ORTON,

Attorneys for Defendants.

[Endorsed] : No. 1124. Original. In the United

States District Court, for the District of Alaska, Second

Division. Inga Neusslei', Plaintiff, vs. D. W. McKaj' et

al.. Defendants. Assignment of Errors. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Jan. 10,

1905. Geo. V. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk. Ira D. Orton, Attorney for Defendants.
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In the I' lilted States District Court for the District of Alaska,

Second Division.

Xo. 1124 With Wbieli was Cousolidated No. 1028.

IXGA NEUSSLER,

Plaintiff,

vs.

D. W. McKAY, Y. M. McKAY, and the

PIONEER MINING COMPANY (a

Corporation),

Defendants.

Petition for Writ of Error and Order Allowing Same.

The defendants in the above-entitled action, feeling

themselves aggTieved by the jndgment made and en-

tered against them and in favor of the plaintiff, hereby

pray the Court to allow them a writ of error to the

United States Circuit Court of Appeals for the Ninth

Circuit, and to review the said judgment and further

pray that an order be made fixing the amount of secur-

ity to be given by the defendant on said writ of error.

Dated, Nome, Alaska, January 16th, 1905.

A. J. BRUNER,

IRA D. ORTON,

. Attorneys for said Defendants.
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Order.

Now, on this 16th day of January, 1905, il is ordered

that said writ of eror be allowed as prayed for, the said

D. W. McKay, V. M. McKay and the Pioneer Mining

Oompany to give a bond in the sum of four thousand

dollars, which shall operate as a supersedeas.

Done at Nome, Alaska, January 16th, 1905.

ALFEED S. :M00RE,

Judge of the United States District Court of the Dis-

trict of Alaska, Second Division.

[Endorsed]: No. 1124. Original. In the United

States District Court, for the District of Alaska, Sec-

ond Division. Inga Neussler, Plaintiff, vs. D. W. Mc-

Kay, et al., Defendant. Petition for Writ of Error and

Order Allowing Writ of Error. Filed in the Office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, iVlaska. Jan. 16, 1905.

Geo. V. Borchsenius, Clerk. By Angus McBride, Dep-

uty Clerk. Ira D. Orton, Attorney for Defendants. Vol.

3, Orders and Judgments, Page 65. McB.
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In the Ciulnl SIuIch Dislrki Court for the District of AJasJca,

Second Division.

Xo. 1124 With Which was Consolidated Another Case

Xo. 1028 Between the Same Parties.

INGA NEUSSLEE, ^

Plaintiff,
|

vs. /

D. W. McKAY, Y. M. McKAY, and the /

PIONEER MINING COMPANY (a \

Corporation), 1

Defendants',
j

Bond on Writ of Error.

Know all men by these presents, that we, D. W. Mc-

Kay, Y. M. McKay and the Pioneer Mining Company, a

corporation, as principals, and Stanley Kuzek, Eugene

Chilberg and D. W\ McKay as sureties, are held and

firmly bound unto Inga Neussler, plaintiff in the above-

entitled action, in the sum of four thousand dollars, for

the payment of which well and truly to be made, we

bind ourselves our and each of our heirs, executors, ad-

ministrators and assigns, firmly by these presents.

Sealed with our seals and dated this 16th day of

January, 1905.

Whereas, lately at a session of the United States Dis-

trict Court iu an action pending in said court between

Inga Neussler, plaintiff, and D. W. McKay, V. M. MJc-
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Kay and tbe Pioneer Mining Company, a corporation,

defendants, a judgment was on November 16th, 1904,

rendered and entered in favor of said plaintiff and

against said defendants, and said defendants having ob-

tained from said District Court an order allowing a writ

of error to the United States Circuit Court of Appeals

for the Xinth Circuit to review said judgment and a ci-

tation directed to said Inga Neussler is about to be is-

sued citing and admonishing her to be and appear at

the United States Circuit Court of Appeals for the

Xinth Circuit, at San F,tancisco, State of California,

Xow, therefore, the condition of the above obligation

is such that if the said D. W. McKay, V. M. McKay and

the Pioneer Mining Company, a corporation, defend-

ants, shall prosecute their said writ of error to effect

and answer all damages and costs if they fail to make

their plea good, then this obligation shall be void; other-

wise it shall remain in full force and effect.

PIOXEER MIX^IX'G CO.

By IRA D. ORTOX, [Seal]

Its Attorney,

D. W. McKAY,

By His Attorney in Fact,

A. J. BRUXER, [Seal]

V. M. McKAY, [Seal]

By Her Attorney in Fact,

A. J. BRUXER,

Principals.
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STANLEY KUZEK. [Seal]

EUGENE CIHILBERG. [Seal]

D. W. McKAY, [Seal]

By His Attorney in Fact,

A. J. BEUNER.

United States^ of America, ~^

District of Alaska. J

Efugene Chilberg- and Stanley Kuzek, being first duly

sworn, each deposes and says, that he is one of the sure-

ties to the foregoing bond. That he is worth the sum

of four thousand dollars, over and above all debts and

liabilities and exclusive of property exempt from exe-

cution.

EUGENE CHILBERG.

STANLEY KUZEK.

Subscribed and sworn to before me this ICth day of

January, 1905.

[Notarial Seal] L. F. THOMAS,
Notary Public in and for tlie District of Alaska, Resid-

ing at Nome.

The within bond is hereby approved this 16th day of

January, 1905.

ALFRED S. MOORE,

Judge District Court District of Alaska, Second Divi-

sion.
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[Endorsed]: Xo. 1124. Original. In the United

States District Court, for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, ts. D. W. McKay, et

al., Defendant. Bond on Writ of Error. Filed iu the

Ofiice of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Jan, 16,

1^05. Geo. V. Borchsenius, Clerk. Bj Angus McBride,

Deputy Clerk. No, 3, Civil Bonds, page 55. Ira D. Or-

ton. Attorney for Defendants. McB.

Ill the Initcd States District Court fur tlie District of Alaska,

Second Division.

IXGA NEUSSLEE,
Plaintili,

vs.

D. W. McKAY, V. M. McKAY and the

PIONEEB MIXING COMPANY (a

Corporation),

Defendants.

Writ of Error (Copy).

United States of America, >,

L SS-.

District of Alaska.
J

The President of the United States of America, to the

Honorable the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting.
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Because in the record and proceedings, as also in the

rendition of the judgiment of a plea which is in the said

District Court, before you, between Inga Neussler, plain-

tiff, and 1). W. McKay, V. M. McKay and the Pioneer

Mining Conipany, a corporation, defendants, a manifest

error hath happened to the great damage of the said

D. W. McKay, V. M. McKay and the Pioneer Mining

Conipany, a corporation, plaintifl's, in error, as by their

complaint appears.

We, being willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid in this behalf, do command you,

iif judgment be therein given, that then under your seal,

distinctly and openly, you s'end the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justice of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the City and County of

San Francisco, in the State of California, together

with this writ, so as to have the same at the said place

in said Circuit on the 14th day of February, 1905, that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct these errors what of right,

and according to the laws and customs of the United

States, should be done.

Witness the Honorable MELVILLE W. FULLEK,

Chief Justice of the Supreme Court of the United States,

this 16th day of January, 1905.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Division,
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at the clerk'8 office at Xome, Alaska, this 16th day of

January, 1905.

[Seal of Court] GEO. Y. BORC^HSEXIUS,

Clerk of the United States- District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

Allowed this 16th day of January, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

The foregoing copy of writ of error lodged in the

clerk's office at Nome for defendant in error January- 16,

1905.

GEO. Y. BORCHSEXIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

[Endorsed] : No. 1121. Copy. In the United States

District Court, for the District of Alaska, Second Divi-

sion. Inga Xeussler, Plaintiff, vs. D. W. McKay, et al..

Defendants. Writ of Error. Lodged Copy FUed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Xome, Alaska. Jan. 16,

1905. Geo. Y. Borchsenius, Clerk. By Angus ]NrcBride,

Deputy Clerk. Lodge Copy. Ira D. Orton, Attorney

for Defendants.
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III the Ulilted States District Conrf for tlir District of Alaska,

Second Dirisiou.

1X(JA NETTS8LEK,

Plaintiif,

vs.

D. W. McKAY et al.,

Defendants.

Stipulation as to Substitution of Copy for Original Citation.

The original citation on the writ of error in the above-

entitled action having been lost or misplaced, and it

appearing that at the time the same was signed

b}' the judge of said court the clerk of the court kept

and filed a copy of the same, it is hereby stipulated

that said copy may be substituted in the place of the

original, and the annexing of the original citation on

said writ of error, together with proof of its service, is

hereby waived.

Dated, Nome, Alaska, July 15th, 1905.

S. T. JEFFREYS,

Attorney for Inga Xeussler, Plaintiff, and Defendant

in Error.

So ordered.

Dated, July 15th, 1905.

ALPKED S. MOOEE,

Judge of the United States District Court, District of

Alaska, Second Division.
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[Endorsed]: Original. In tlie United States District

Court for the District of Alasl^a, Second Division.

Inga Neussler, Plaintiff, vs. D. W. McKay, et al.. De-

fendants. Stipulation Substituting Copy for Original

Citation and Order. Filed in the Office of the Clerk of

the United States District Court, Alaska, Second Divi-

sion, at Nome, Alaska. Jul. 15, 1905. Geo. Y. Borch-

senius. Clerk. By Angus McBride, Deputy Clerk. Ira

D. Orton, Attorney for Defendants. Vol. 3, Orders

and Judgments, page 370. McB.

In the United States District Court, in and for the District of

Alaska, Second Division.

INGA NEUSSLEE,

Plaintiff,

vs.
No. 1028—Xo. 1124.

D. W. McKAY and Y. M. McKAY,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. Y. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 101, both inclu-

sive, is a true and exact transcript of the complaint

(1028), answer of defendant D. TY McKay (102S), an-

swer of defendant Y. M. McKay (1028), reply to sep-

arate answer of Y. M. McKay (1028), stipulation for

substitution of copies of pleadings (1028). complaint
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(1124), answer of D. W. McKay (1124), summons (1124),

answer of Y. M, ^IcKaj (1124), amended answer of D.

W. McKay (1124), amended answer of Y. M. McKay

(1124), reply to separate answer of Y. W. McKay (1124),

reph' to separate answer of D. W. McKay (1124), ver-

dict, judgment, bill of exceptions, assignment of er-

rors-, petition for writ of error and order allowing same,

bond on writ of error, lodged copy writ of error, stipu-

lation and order substituting copy for orig-inal citation,

in the case of Inga Neussler ys. D. W. McKay, and Y. M.

McKay, Xos, 1028 and 1124, this court, and of the whole

thereof as appears from the records and files in my office

at Nome, Alaska; and further certify that the original

writ of error, and the clerk's copy of the original cita-

tion as substituted by stipulation and order of this

court, in the aboye-entitled cause are attached to this

transcript.

Cost of transcript f30.80, paid by Ira D. Orton, at-

torney for defendants.

In witness whereof, I have hereunto set my hand and

affixed the seal of this court this 22d day of July, A. D.,

1905.

[Seal] GEO. Y. BOROHSENIUS,

Clerk.

Angus McBride,

Deputy Clerk.
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In the V lilted Slates District Court for the District of Alaska,

Second Division.

No. 1124, With Which was Consolidated No. 1028.

IXGA NEUSSLEK,

Plaiutilf,

vs.

j^

D. W. McKAY, Y. M. McKAY aud the/

PIONEEE MINING COMPANY (al

Corporation),

Defendants.

Writ of Error (Original).

United States of America,
>j

Lss.

District of Alaska. J

The President of the United States of America, to the

Honorable the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting.

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before jou, between Inga Neussler, plain-

tiff, and D. W. McKay, T. M. McKay and the Pioneer

Mining Company, a corporation, defendants, a manifest

error hath happened to the gTeat damage of the said

D. W. McKay, V. M. McKay and the Pioneer Mining Com-

pany, a corporation, plaintiffs in error, as by their com-

plaint appears.
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We, beiug willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the justices of the United States Circuit Court of Ai;-

peals for the Xinth Circuit, in the city and county of

(San Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

said circuit on the 14th day of February, 1905, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct these errors what of right, and

according to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FULLEE,

Chief Justice of the Supreme Court of the United States,

this 16th day of January, 1905.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at the

clerk's office at Nome, Alaska, this 16th day of January,

1905.
,

.^j

[Seal] GEO. V. BOKCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.
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Allowed this 16th day of January, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed]: Ko. 1124. Original. In the United

States District Court, for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay,

et al.. Defendants. Writ of Error.

Ill the United States District Court for the BiMrict of Alaska,

Second Division.

TNOA NEUSSLER,

Plaintiff,

vs.

D. W. McKAY, V. M. McKAY and the

PIONEER MINING COMPANY (a

Corporation),

Defendants.

Citation.

United States of America,"^

>-ss.

District of Alaska. J

The President of the United States of America, to Inga

Neussler, Greeting.

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city and county

of San Francisco, on the 14th day of February, 1905,
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pursuant to a writ of error filed in the clerk's office of

the United States District C^urt for the District (^f

Alaska, Second Division, wherein D. W. McKay, V. ^1.

McKay and the Pioneer Mining Company, a corpora-

tion, are plaintiffs in error, and you are defendant in

error, to show cause, if any there be, why judgment in

the said writ of error mentioned, should not be cor^

rected, and speedy justice should not be done to the par-

ties in that behalf.

Witness the Honorable MELVILLE W. FULLEK,

Chief Justice of the Supreme Court of the United States

of America, this 16th day of January, A. D. 1905, and of

the Independence of the United States the one hundred

and twenty-ninth.

ALFRED S. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

Attest: GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation made on me,

and the receipt of a copy thereof admitted this 16th day

of January, 1905.

S. T. JEFFREYS,

Attorney for Defendant in Error.

[Endorsed] : No. 1121. In the United States District

Court for the District of Alaska, Second Division.

Neussler vs. McKay et al. Citation (Copy).
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[Endorsed] : No. 1229. United States Circuit Court of

Appeals for the Ninth Circuit. D. W. McKay, V. M.

McKay and The Pioneer Mining Company (a Corpora-

tion), Plaintiffs in E^lror, vs. Inga Neussler, Defendant

in Error. Transcript of Kecord. Upon Writ of Error

to the United States District Court, for the District of

Alaska, Second Division.

Filed August 7, 1905.

F. D. MONCKTON,
rieik.
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BRIEF FOR PLAINTIFFS IN ERROR.

This is an action in ejectment, brought in the Court

below by the defendant in error, to recover possession of

an undivided one-quarter interest in a placer mining

claim described as "Bench Claim No. 6," situated on

Anvil Creek. The complaint, which is in the usual

form for such actions, appears in the Transcript at pages

19 to 23.

Separate answers were filed by the different defend-

ants (plaintiffs in error) . The plaintifif, Inga Neussler,

and the defendants claimed through a common source

of title. In the amended answer of V. M. McKay it was

admitted that during the year 1901 the plaintiff below

and the defendant D. W. McKay were co-owners of the



claim in question, and that said plaintiffs interest there-

in was an undivided one-fourth. (Tr., pp. 45-46.) It

is then alleged that during the year 1901 the defendant

D. W. McKay performed the one hundred dollars'

worth of work on said claim required by law, and that

the plaintiff in the Court below neither performed any

labor on said claim nor made any improvements there-

on during the year 1901 (Tr., p. 46), and that there-

after, after January i, 1902, the said D. W. McKay
served on said plaintiff the notice of forfeiture author-

ized by law, and that said plaintiff did for more than

ninety days after the service of such notice fail to con-

tribute her share of the expense of the assessment work

(Tr., pp. 47-48) . Forfeiture of her interest to said D. W.
McKay is claimed and conveyance of his interest to the

defendant V. M. McKay is alleged to have been made

in October, 1902. The defendant D. W. McKay makes

the same allegations in his amended answer (Tr., pp.

36-43). The reply of the plaintiff admits that she per-

formed no work on the claim for 1901, but denies the

performance of the work by said D. W. McKay and

the service of the notice of forfeiture (Tr., pp. 52-59).

Upon the issues, as thus made up, a trial was had be-

fore a jur}^, resulting in a verdict and judgment for the

plaintiff (Tr., pp. 60-63). The bill of exceptions con-

tains all the evidence, the instructions given and refused

(Tr., pp. 64-115). Another action between the same

parties involving $2500 royalty, collected by the plain-

tiffs in error, was by stipulation tried with the main case



as it involved exactly the same issues (Tr., p. 66). The

pleadings in this action are also contained in the tran-

script (Tr., pp. 2-16).

There w^ere two main issues submitted to the jury

—

first: Did D. W. McKay perform labor or make im-

provements on the claim in question during the year

1901 to the value of $100? Second: Did D. W. Mc-

Kay during the year 1902 give to Inga Neussler the

notice required by the law^s of the United States? Con-

siderable evidence was introduced on these issues and

the principal questions discussed in this brief will be

upon the refusal of certain instructions requested by

plaintiffs in error.

SPECIFICATIONS OF ERRORS RELIED ON BY PLAINTIFFS IN

ERROR.

I. The Court erred in refusing the following in-

structions to the jury requested by defendants:

"With reference to the amount of labor required, you

are instructed that the law requires one hundred dol-

lars' worth of work. And in determining the amount

of work done upon a claim for the purpose of repre-

sentation, the test is as to the reasonable value of said

work, not what was paid for it, or what the contract

price was. But it depends entirely upon whether or

not said work was reasonably worth the sum of one

hundred dollars. It is not the value of the claim, with

or without the labor, nor the intrinsic value of the



" labor to the claim, but whether or not under all the

" circumstances which surround the particular locality

" where the mine was situated at the time the labor was

" performed, the labor which was performed was rea-

" sonably of the value, or would reasonably have cost

" one hundred dollars."

2. The Court erred in refusing the following in-

struction requested by defendants:

"The actual value of the work is the true test whether

" or not the law has been complied with. But where

" the testimony is conflicting as to the value, it is proper

" for the jury to consider whether there has been a bona

" fide attempt to comply with the law."

3. The Court erred in refusing the following in-

struction requested by defendants:

"And therefore, if the jury believe from the evidence

" that the defendant, D. W. McKay, made a bona fide

" attempt to comply with the law, you should take that

" fact, if it be a fact, into consideration; and if in such

" case you believe that under all the circumstances

" shown by the evidence the amount of work done by

" him was of the value of one hundred dollars in the

" community where said claim was situated, your find-

" ing on that point should be for the defendants."

4. There is error in the judgment in this, that it ad-

judges and decrees plaintifif to be the owner of one-half

of the lands and premises in complaint described, in-
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stead of one-fourth claimed in the complaint of plaintiff

and found by the verdict.

POINTS AND AUTHORITIES.

I.

The Court erred in refusing the instructions in rela-

tion to assessment ivork requested by plaintiffs in error.

These requested instructions, three in number, being

all on the same subject, will be discussed together. They

the quoted in full in Specifications of Error i to 3, just

set out. The Court, after refusing these instructions,

instructed the jury upon the same subject as follows:

"The Court instructs the jury, that in this cause in de-

" termining the actual value of the work, labor and im-

" provements alleged to have been done and performed

" by the defendant, D. W. McKay, on the claim in dis-

" pute in 1901, you shall take into consideration the gen-

" eral rate of wages per day paid to miners in the com-

" munity where the property is situated, in the month of

" November, 1901, for the class and character of assess-

" ment work claimed to have been done by the said de-

" fendant, D. W. McKay, on said claim at said time."

As the question whether or not the plaintiff in error,

D. W. McKay, performed one hundred dollars' worth

of work upon the claim in question was the most import-

ant, in fact, the pivotal issue in the case, it is manifest

how very necessary it was for the jury to be fully and



correctly instructed on that point. The instructions re-

ferred to in Assignments of Error, Nos. i and 2, were

taken from instructions which were approved in the

case of Walton vs. Wild Goose Co. (123 Fed., 209) , and

that referred to in Assignment No. 3 adapted the law to

the facts of this case. With reference to the instruction

referred to in the first Assignment, it is copied prac-

tically verbatim from one which was also approved by

the Supreme Court of Montana in the case of Mattingly

vs. Leivisohn (13 Mont., 508, 520; 35 Pac, m), and

was reaffirmed in Penn vs. Oldhauber (24 Mont., 287;

61 Pac, 649).

As to the instruction complained of in Assignment

No. 2, it may be said that it was peculiarly applicable

to the case at bar. The instruction in question is prac-

tically in the language of the Supreme Court of Colo-

rado in Quimby vs. Boyd (8 Colo., 194, 208; 6 Pac,

462).

II.

There is error in the judgment in that it adjudges the

plaintiff the owner of one-half of the claim in contro-

versy, instead of one-quarter as claimed by the com-

plaint and found by the verdict of the jury.

It needs no argument, we think, to convince the Court

that this error in the judgment calls for its reversal. It

is fundamental law that the judgment can not be larger



and broader than the complaint, verdict, and other pro-

ceedings upon which it is based.

It is respectfully submitted that the judgment should

be reversed and a new trial ordered.

A. J. BRUNER,

J. C. CAMPBELL,
W. H. METSON,
F. C. DREW,
IRA D. ORTON,

Attorneys for Plaintiffs in Error.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

D. W. McKay, V. M. McKay, and

The Pioneer Mining Company,

Plaintiffs in Error,

VS.

Inga Neussler,
Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

This is a writ of error, prosecuted by the plaintiffs in

error from a judgment made and entered against them

in the United States District Court, for the District of

Alaska, upon the verdict of a jury rendered in favor of

defendant in error, in two actions which were consoli-

dated before the trial.

No question is raised by plaintiffs in error as to the

sufficiency of the evidence to justify the verdict and

judgment. It is contended, however, by them that the

lower court committed error in refusing to give to the

jury three instructions, to which reference will here-

after be made, and that the judgment is erroneous, be-

cause it determines that plaintiff is the owner of a larger



interest in the real property involved in this litigation

than she claims in her complaint, or to which the jury

found her entitled.

In order to indicate to this court that the lower court

was justified in taking the action complained of, con-

cerning the proposed instructions, it is necessary to

elaborate to some extent upon the statement of facts

contained in the brief filed on behalf of plaintiffs in

error,

STATEMENT OF FACTS.

The judgment from which this writ of error is

prosecuted was rendered in a consolidated action, in

which the title to a quarter interest in a certain mining

claim, known as "Bench Claim No. 6", situate on Anvil

Creek, in the Nome Mining District, Alaska, was in-

volved.

The first action commenced was instituted by the

defendant in error, Inga Neussler, against the plain-

tiffs in error, D. W. McKay and V. M. McKay, to

recover the sum of $2500, which they had received

from the Pioneer Mining Company, as part considera-

tion for a lease executed by them to it of the entire

claim, including plaintiff's interest. The second action

was one in ejectment, brought by the defendant in

error, against all of the plaintiffs in error, including

the Pioneer Mining Company, to recover possession

of her interest in said mining claim, and damages for

its unlawful detention.



In the pleadings in both of these actions, it is con-

ceded that in 1901, the plaintiff, Inga Neussler, ac-

quired title to an undivided one-fourth of this mining

claim, and the defendant, D. W. McKay, acquired title

to the remaining three-fourths interest. (Trans., pp.

5-6; 38; 46.)

It is also admitted that on the 9th day of September,

1903, the defendants, D. W. McKay and V. M. Mc-

Kay, leased the whole claim to the defendant. Pioneer

Mining Company, receiving therefor the sum of ten

thousand dollars, no part of which was ever paid to

plaintiff. (Trans., pp. 5; 10.)

For the purpose of showing, however, that the plain-

tifif had no interest in the property at the time such lease

was made, or at any time thereafter, and was not enti-

tled to any portion of the moneys received from the

defendant, Pioneer Mining Company, it was alleged

that during the year 1901 the plaintiff did no annual as-

sessment work upon said mining claim; that during

said year, the defendant, D. W. McKay, then co-owner

with plaintifif, did and performed said annual assess-

ment work to the value of $100; that during the month

of January, 1902, in conformity with the provisions

of Section 2423, Revised Statutes, he served upon

plaintiff notice in writing, requiring her to contribute

$25, being the value of her proportion of such assess-

ment work; that she failed and refused to contribute

said sum of $21;, or any portion thereof, and that after

the expiration of ninety days from and after the service

of said notice the said defendant, D. W. McKay, sue-



ceeded to her interest in said mining claim. (Trans.,

pp. 5-6; lo-ii; 38-40; 45-47-)

It is also admitted that thereafter said defendant,

D. W. McKay, conveyed to the defendant, V. M. Mc-

Kay, the whole of said mining claim. (Trans., pp.

8; 42.)

In the answers filed by the plaintiff to the pleadings

of said defendants, she denied that said assessment work

was done by said defendant, D. W. McKay, or that the

value of such work was as much as $100, and likewise

denied the service upon her of notice to contribute.

(Trans., pp. 15; 52-58.)

In view of the admissions contained in the pleadings,

the only issues which it became necessary for the jury

to determine were,—First: Did the defendant in error,

D. W. McKay, perform assessment work to the value

of $100, during the year 1901 ; and,—Second: If so,

did he serve upon the plaintiff notice of contribution,

as required by the statute?

Upon both of these questions, the evidence was con-

flicting.

Upon the trial in the court below, no claim was made

by defendants that any of the annual assessment work

for the year 1901 had been done under contract, or

that any person or persons had been employed to do

such work, or that any moneys were paid out by any

of them, in or about the performance of such work.

Their contention was that the work had been personally



done and performed by the defendant, D. W. McKay,

then plaintiff's co-owner. Upon this subject, this de-

fendant testified: "In the year 1901, I did what I

considered one hundred dollars' worth of work on that

ground. I did ten days' work continuously, working

every day except Sunday. * * * The estimated value of

my work per day was $10.00. I am acquainted with

the value of labor in doing assessment work in the fall

of 1901. It was $10.00 a day in doing work of that

class." (Trans., pp. 65-6.)

Upon cross examination he stated that he worked

from about eight o'clock in the morning until about six

o'clock at night, during these ten days, and that he esti-

mated that the work was worth $100—$10 per day. He
also testified that he considered the work worth $100;

that he understood that the going wages paid to miners

in that month for assessment work was $10 per day, al-

though he further stated that he could not state what

the going wages were for any kind of mining work.

(Trans., p. 71.)

His further cross examination developed the fact that

he was entirely ignorant of what the reasonable value

of the work done by him actually was, or what men

could be hired for in doing such work, during the time

referred to. (Trans., p. 42.)

In response to this testimony, evidence was intro-

duced on behalf of the plaintiff showing that during

the month of November, for doing the identical work

claimed to have been done by the defendant, D. W.



McKav, the going rate of wages was $2.50 per day, with

board, and that the board was not worth more than

$1.50 per day. (Trans., pp. 99, loi.)

I.

No Error Was Committed by the Court ix Refus-

ixG TO Give the Ixstructioxs Referred To in

THE First Specificatiox Relied ox by Plaix-

TiFFS IX Error.

The defendants in error requested the lower court to

give to the jury the following instruction :

—

''With reference to the amount of labor required, you

are instructed that the law requires one hundred dol-

lars' worth of work. And in determining the amount

of work done upon a claim for the purpose of repre-

sentation, the test is as to the reasonable value of said

work, not uhat was paid for it, or what the contract

price was. But it depends entirely upon whether or

not said work was reasonably worth the sum of one

hundred dollars. It is not the value of the claim, with

or without the labor, nor the intrinsic value of the labor

to the claim, but whether or not under all the circum-

stances which surround the particular locality where

the mine was situated at the time the labor was per-

formed, the labor which was performed was reasonably

of the value, or would reasonably have cost one hundred

dollars."

It is said by plaintiffs in error that this instruction

was copied by them from an instruction given and ap-



proved in the case of Walton vs. Wild Goose Co., 123

Fed. 20Q. Turning to that decision, however, the

Court will see that no point was made in that case that

such instruction was erroneous, or should not have

been given by the Court. In fact, it is not even referred

to in the opinion. But the Court will also perceive

that the facts in that case, in so far as they relate to the

method by which the assessment work was done, and

its value, are not identical with those of the case at bar;

and while this instruction was properly given in that

case, it should not have been given in this. It is im-

possible to state definitely from the opinion rendered

in that case what the exact character of the testimony

was tending to prove the performance and value of the

assessment work, but it is evident that it was there

claimed that a contract had been let to do the assessment

work, and that more than $100 had been paid under

the contract for the assessment work claimed to have

been done. Under such circumstances, it was necessary

to instruct the jury that while it was proper for them

to consider the contract, and the amount paid under it,

neither the contract price nor what was paid for the

work conclusively established the reasonable value of

the work, but that the test was, was the work actually

done reasonably worth the sum of $100? Neither one

of these two elements, embraced in the refused in-

struction, was proven or involved in this controversy.

Nor is there any testimony in this case tending t(>

prove the value of the claim, with or without the labor

alleged to have been performed by the defendant, D.



8

W. McKay, or what was the intrinsic value of the labor

to the claim. For these reasons, the instruction re-

quested was not applicable to the facts and should not

have been given.

Mitchell vs. Potomac Ins. Co., 183 U. S. 42.

And it is well settled that the refusal to give an in-

struction which is in part improper is not error, as it

must be refused or given as a whole.

Monarch etc. vs. Royal Wheel Co., 105 Fed. 324.

Irrespective of this, however, the instructions givei

by the Court to the jury covered that portion of the

proposed instruction which correctly stated the law

pertinent to the facts. Upon this subject, the Court

instructed the jury as follows:

—

"The Court instructs the jury that in this cause in de-

termining the actual value of the work, labor and im-

provements alleged to have been done and performed

by the defendant, D. W. McKay, on the claim in dis-

pute in 1901, you should take into consideration the

general rate of wages per day paid to miners in the

community where the property is situated, in the month

of November, 1901, for the class and character of

assessment work claimed to have been done by the said

defendant, D. W. McKay, on said claim at said time."

Also, "If you find from the evidence before you that

the defendant, D. W. McKay, did perform labor and

make improvements upon said claim of the value of not

less than $100, during the year 1901 * * * then you must

render a verdict in favor of the defendants in the case.



for the undivided one-fouth of the premises described

in the complaint." Also, "If, however, you find from

a preponderance of the evidence admitted at the trial

that the defendant, D. W. McKay, did not, during the

year 1901, perform labor or make improvements upon

said claim which were of the aggregate value of $100,

then the plaintiff will be entitled to your verdict."

(Trans., pp. 11 1, 112.)

This last instruction was more favorable to the de-

fendants than it should have been, as the burden of

proof to show the assessment work, as well as the service

of the notice of contribution, was upon the defendants.

These instructions completely covered the law as de-

clared in the instruction refused, applicable to the facts,

and it has been frequently held that the refusal of the

Court to give instructions requested by a party upon

which the jury has already been fully or substantially

instructed, is not error.

Corbus vs. Leonhardt, 114 Fed. 10.

Denver Gf G. R. Co. vs. Roller, 100 Fed. 738-759

Lesser C. Co. vs. St. Louis Ry. Co., 114 Fed.

733-4-

Swensen vs. Bender, 1 14 Fed. 9.
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11.

No Error Was Committed by the Court in Re-

fusing TO Give the Instructions Bearing upon

THE Question of Good Faith in Doing the

Assessment Work.

It is claimed by plaintiffs in error that the lower court

committed error in failing to give the two instructions

set forth in assignments numbered 2 and 3. But as we

shall demonstrate to the Court both of these instructions

were properly refused for several reasons, to each of

which we shall briefly refer.

/. The good faith of the party doing the assessment

work, under the circumstances disclosed by the record,

is an immaterial quantity in this case.

The Court will remember that all of the alleged as-

sessment work was done by D. W. McKay, personally.

None was done under contract, nor was any money paid

out in its performance.

Section 2^24, Revised Statutes, provides :
* * * "On

each claim located after the loth of May, 1872, and

until a patent has been issued therefor, not less than one

hundred dollars' worth of labor shall be performed or

improvements made during each year." * * *

It will be observed by the Court that nowhere in the

statute is it provided that where less than one hundred

dollars' worth of labor is performed, but the labor is

performed in good faith, the requirements of the statute

shall be deemed complied with.
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So far as the assessment work was concerned, the sole

question to be submitted to and determined by the jury

was, "Was the work done by the defendant, D. W.

McKay, reasonably worth the sum of one hundred dol-

lars? If the reasonable value of such work was less

than the sum of one hundred dollars, then the provisions

of the statute were not satisfied, and no claim based

thereon could be successfully asserted against the plain-

tiff.

We are unable to perceive upon what theory the

bona fides of the party doing the work, can either in-

crease or diminish or tend to establish the actual value

of the work done, where the work consists of labor per-

sonally performed by him.

If the reasonable value of such work is but fifty dol-

lars, could the fact that it was prosecuted in good faith,

increase or have any tendency to increase its value?

And if a dispute arose concerning the reasonable value

of such work personally done by the claimant, does the

element of good faith throw any light whatever upon

the value of the work? If it be conceded, as we believe

it must, that the performance of work, to the value of

any amount less than one hundred dollars, even though

done in good faith, is not a sufficient compliance with

the statute, then it must follow that the lower court

committed no error when it refused to give the instruc-

tions referred to.

2. The element of good faith can only be involved

in a case where the work performed was done under
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contract or where a sum of money was expended in

doing it.

It needs but little discussion to sustain the proposition

that the good faith of a party doing annual assessment

workcanonlybe involved where the work has been done

under contract or where money has been expended in

doing the work, and the claim is asserted that the con-

tract price or the money expended represents the actual

value of the work done.

Where work is done under contract, or money is paid

out in prosecuting the work, such contract or the amount

of such money can be put in evidence for the purpose

of proving the actual value of the work. And while this

evidence is not conclusive of the reasonable or actual

value of the work, in the absence of contradictory proof

it has been held sufficient.

If, however, testimony is introduced on behalf of

those denying that the statute had been complied with

showing that the value of the work done was less than

the amount specified in the contract or the moneys ex-

pended and below the amount called for by the statute,

then, and then only, does the element of the good faith

of the person doing the work become at all involved.

The reason for this is obvious. If the contract had been

entered into or the moneys expended in good faith, and

the jury so believed, it would necessarily attach greater

weight to such evidence in determining the value of the

work, and in all probability find that the contract price

or moneys expended constituted its actual value. On
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the other hand, if it appeared to them, as it has un-

fortunately often occurred, that the contract had been

entered into or the money expended in bad faith and for

the sole purpose of being in a position, should the ques-

tion thereafter arise, to claim that a sufficient amount

of assessment work had been done, the jury in con-

sidering the evidence would be justified in disregarding

or giving but little weight to such proof, and base their

verdict entirely upon such other evidence as may have

been introduced tending to show the actual value of the

work done. Under such circumstances, it can be easily

seen why the good faith of the party in entering into the

contract or in paying or expending moneys in the per-

formance of the work becomes a most potent factor in

the case. But in the case under discussion the good

faith of D. W. McKay is an entirely immaterial quan-

tity, because the sole evidence offered on behalf of the

plaintiffs in error tending to prove the value of the work

done, was given by D. W. McKay himself that, ac-

cording to his understanding, the going rate of wages

during the time and at the place where the work was

done was ten dollars a day, or $ioo for ten days.

An examination of the case of

Quimby vs. Boyd, 80 Colo. 194,

relied upon by plaintiffs in error in support of the pro-

posed instruction, clearly shows the distinction above

pointed out. That was a case where the plaintiff, who

asserted that the w^ork had not been done, was claiming

a forfeiture against the original locator. In this case,

the person who asserts that the assessment work was
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done, is claiming a forfeiture based thereon against his

co-owner. The defendant proved that during the year

in which the assessment work was required to be done he

let a contract for the doing of the work and paid there-

for the full sum of one hundred dollars. The work was

done under this contract, but it was claimed by the sub-

sequent locator that its actual value was less than that

sum. Upon the trial the contract was admitted in evi-

dence and the fact that the money was paid pursuant to

the terms of the contract was testified to by the defend-

ant. The jury found the actual value of the work to be

in accordance with the terms of the contract. In affirm.-

ing the judgment, the Supreme Court said:

" The testimony on the part of the plaintiffs showed

that a contract was let by them for the performance of

this labor; that the contract price was one hundred dol-

lars, and that it was a usual and reasonable price for

work of that character and extent, when performed

under contract. But the defendants' witnesses testified

that the actual value of the labor performed was con-

siderably less than one hundred dollars. * * *

" There are several considerations, upon the merits,

favorable to the plaintiffs, and which were,, doubtless,

before the minds of the jury during the trial. The

plaintiffs attempted, in good faith, to comply with the

law. They paid the full sum of one hundred dollars

for the work performed, which is the sum required b}""

law to be expended annually to prevent a forfeiture.* * *

" It is probable that testimonv could be obtained to

show that nearly all the annual assessment work done
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upon mining claims was of less value than the law re-

quired, excepting those instances where it greatly ex-

ceeds the sum of one hundred dollars. And while the

amount paid is not conclusive that work of that value

has been done, but the actual value thereof is the true

test whether or not the law has been complied with;

yet, where the testimony is conflicting as to the value, it

is proper to consider whether there has been a bona fide

attempt to comply with the law.

" It is not strange if these considerations had their

weight with the jury in such a contest as this, where it

was attempted to appropriate the fruit of the mine-

owner's improvements and expenditures on the plea of

forfeiture, by proving their annual labor for a single

year to be of less value than one hundred dollars."

It is also stated in the brief filed by plaintififs in

error that this instruction was proved in the case of

Walton vs. Wild Goose M. & T. Co., 123 Fed. 209,

heretofore referred to.

A reading of the decision of this Court in that case

will indicate that no such instruction was referred to.

But however this may be, as it has already been shown,

that was a case in which it was claimed that the assess-

ment work had been done under a contract, and that

the money paid thereunder for doing the work repre-

sented the actual value of the work done. Therefore,

in that case the instruction would have been proper.

J. The good faith of a person in doing assessment

work is not involved in an action between co-owners.
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In actions arising between original locators and subse-

quent locators, where the claim of the latter is based

upon the fact that the work done by the former is not

of the value of one hundred dollars, the policy of the

faw is to favor the original locator where it is evident

that he has attempted in good faith to comply with the

requirements of the statute. The law does not look with

favor upon a claim, which is based upon a forfeiture,

and which, if successfully asserted, may deprive another

possibly of the fruits of many years of labor.

For this reason it has been frequently held that where

a subsequent location is asserted upon the ground that

the original claimant has not performed one hundred

dollars' worth of assessment work during a given year,

such fact must be established by clear and convincing

evidence.

Hammer vs. Garfield M. Co., 130 U. S. 291.

Emerson vs. McWhirter, 133 Cal. 510.

Callahan vs. James, 141 Cal. 291.

For the same reason, and possibly to avoid forfeiture,

the cause of the original locator is viewed with favor,

and he is permitted, under certain circumstances, as we

have shown, to have the question of his good faith in

doing the work and in paying for it to be considered by

the jury. In the case at bar, however, no such considera-

tions arise, nor did the necessities of the case admit the

submission of such an issue to the jury. This is not a

controversy betwen an original and a subsequent lo-

cator. In this case the person doing the work was urg-

ing its performance in support of the forfeiture which

he claimed against his co-tenant.
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III.

Even Conceding that the Instructions Contained

IN Assignments Two and Three Should Have

Been Given, No Prejudicial Error Was Com-

mitted.

No claim is made on behalf of plaintiffs in error

that the lower court erroneously excluded any testi-

mony offered by them in support of their defense.

The record on appeal shows that after the testimony

had been closed the case was argued to the jury by the

respective counsel engaged in the trial of the case (page

62).

In addition to giving the jury a somewhat full and

elaborate charge, the lower court specifically instructed

it as follows

:

"The Court instructs the jury, that the preponderance

of the evidence in a case is not alone determined by the

number of witnesses testifying to any fact or facts, but,

in determining where the preponderance is, the jury

must take into consideration the facts and circumstances

proved in the case, and also must consider the opportuni-

ties or occasion of the witnesses seeing, knowing or re-

membering what they testify to or about, the probability

or improbability of its truth, the relation or connection,

if any, between the witnesses and the parties, their in-

terest or lack of interest in the result of the case, if any,

and their conduct and demanor while so testifying."
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No instruction was given by the Court informing the

jury that they should not consider the good faith of the

defendant, D. W. McKay, in doing the assessment work,

if it was done in good faith, or any other fact or circum-

stance to prove which testimony was offered.

From this it is clear that even though the t\vo in-

structions referred to in assignments numbers two and

three of plaintiffs in error should have been given, the

action of the lower court in refusing these instructions

was without prejudice, and therefore, does not consti-

tute reversible error.

And the failure of the Court to instruct a jury to do

that which it would evidently do without being told is

not error.

People vs. Newcomer, ii8 Cal. 263.

In support of the judgment, this Court will presume

that the counsel by whom the case was argued on behalf

of plaintiffs in error discussed the testimony fully be-

fore the jury and presented the question of good faith

in doing the work, if there was any testimony to warrant

it, to it in as forcible a manner as was possible.

This Court will also presume that the jury before

whom the action was tried and determined, in arriving

at its verdict, followed the instructions of the lower

court and considered all of the testimony introduced on

behalf of all of the parties in the action, including any
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testimony which tended to prove the bona fides of D. W.
McKay, if any, in doing the assessment work.

Sheehan vs. Hammond, Cal. App. Dec, Vol. I,

p. 845 (advance sheets).

McClung vs. Moore, 138 Cal. 181-2.

People zrs. Kramer, 117 Cal. 647.

And it is well settled that in order to obtain a re-

versal of the judgment both injurious and prejudicial

error must be shown. As was said by this Court in the

case of

Walton vs. Wild Goose M. & T. Co., 123 Fed 209,

" Upon the whole record, our conclusion is that no

prejudicial error has been affirmatively shown. It must

not be mere abstract error, but it must be prejudicial

and injurious in order to avail the plaintiffs in error, for

otherwise they would have no cause of complaint."

See also,

Contreras vs. Merck, 121 Cal. 211-214.

Boggs vs. United States, 10 Okl. 424.

Defendant in Error Concedes that the Judgment

Should Be Modified, but, as Modified, Af-

firmed WITH Costs.

In the second complaint filed by defendant in error,

it is only claimed that she is the owner of an undivided

one-fourth interest in the mining claim, the subject mat-

ter of this controversy. The verdict rendered by the

jury followed the pleadings and found that she was but
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the owner of an undivided one-fourth interest in said

claim. That portion of the judgment which determines

that the plaintiff is the owner in fee of an undivided one-

half of the mining property is either a typographical

error in the copy of the record sent from Alaska to this

Court, or else the words "one-half" were inserted in

the judgment in the place of one-fourth through the in-

advertence of the Clerk of the Court by whom the

judgment was drawn up.

It is apparent that this mistake would have been

readily rectified by the learned Judge of the court be-

low, had his attention been called to it before this ap-

peal was perfected, or had the plaintiffs in error moved,

as they should have done, to correct or modify the

judgment. The fact that they did not do so clearly

indicates that they were not acting in good faith. It

was unnecessary for them to take an appeal to this

Court for the purpose of having that judgment cor-

rected. It is of course conceded that the judgment of

the lower court should be modified so as to adjudge

that the plaintiff in error is the owner of an undivided

one-fourth interest in the property instead of an un-

divided one-half interest therein. It is unnecessary to

suggest that there is no necessity for a reversal of the

judgment or for a new trial of the action to correct the

judgment. In view, however, of the failure of the

plaintiffs in error to apply to the court below to modify

the judgment, it is insisted that it should be modified

by this Court, but with costs of the defendant in error.
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Upon this proposition, the language of the Supreme

Court of the State of California, in the case of

Cutting Fruit P. Co. vs. Canty, 141 Cal. 697,

is directly in point. There it is said:

" The Superior Court is therefore directed to cause

the aforesaid prefatory date, 'January 27th, A. D. 1899',

to be expunged from the face of the judgment. In all

other respects, the judgment is affirmed." As the cor-

rection herein directed would have been made by the

Superior Court, upon a mere suggestion therefor, the

costs of the appeal must be borne by the appellant.

And in

Cassin vs. Marshall, 18 Cal. 689,

where the judgment was for too much interest, the

Supreme Court on appeal modified the judgment at

appellant's cost on the principal, that where the appel-

late court modifies a judgment of the court below for

an apparent error, which appellant might have had

corrected below on motion, the respondent should not

be taxed with costs.

To same efifect see,

Noonan vs. Hood, 49 Cal. 293.

For the reasons stated, it is respectfully submitted

that the judgment of the lower court should be modified

in the respect suggested, and that as modified the judg-

men should be affirmed with costs.

J. F. Sullivan,

M. I. Sullivan,

Theo. J. Roche,

Attorneys for Defendant in Error.
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In the Circuit Court of the United States, Xinth Judicial

Circuit, NoiiJiern Di.strict of California.

In the Matter of the Application of
^

EDWAKD LAURENT FAOEE, for I

a Writ of Habeas Corpus.

Compiaint for Writ of Habeas Corpus.

To the Honorable, the Circuit Court of the United

States, Ninth Judicial Circuit, Northern District of

California, and to Honorable W. ^Y. MORROW,

Judge thereof.

The complaint of Edward A. Facer, respectfully

shows and alleges:

That Edward Laurent Facer is detained, confined and

restrained of his liberty at Marine Barracks, United

States Navy Yard, Mare Island, State of California, bv

B. H. McCalla, Rear Admiral Ignited States NaA'V and

Commandant Mare Island Navy Yard and Station, and

by James E. Mahoney, Colonel United States Marine

Corps, Commanding- Marine Barracks, Navy Y^ard Mare

Island, California.

That the said detention, confinement and restraint are

illegal and in violation of the Constitution and Laws of

the United States for the following reasons:

Tliat the said Edward Laurent Facer is a minor under

the age of twenty-one years, to wit, of the age of twenty
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years; that he was born on the 8th day of February,

1885, at Elyria, Lorain county, State of Ohio.

That your petitioner is the father of said minor, and

that Josephine M. Facer is the mother of said minor,

and that the parents of said Edward Laurent Facer re-

side at Chicago, Illinois.

That the said detention, restraint and confinement of

the said Edward Laurent Facer is upon the ground that

the said Edward Laurent Facer enlisted in the Marine

Corps of the United States and that therefore the said

Edward Laurent Facer is an enlisted man or member

of said Marine Corps. Your petitioner or complainant

alleges and shows that said enlistment was illegal and

void and contrary to the laws of the United States.

I'hat said Edward Laurent Facer at the time of said al-

leged enlistment was a minor. That he enlisted in said

l^Iarine Corps at Chicago, Illinois, on the 18th day of

March, 1905.

That the said alleged enlistment was without the con-

sent of the parents, and that neither your petitioner

nor the mother of the said minor had any knowledge of

said enlistment until after the same had taken place.

That your petitioner and the mother of said minor

are entitled to the care, custody and control of the said

minor, and that by reason of the said detention, con-

finement and restraint, as herein set out, the parents

are deprived of the care, custody and society of the said

minor.

That this complaint is made by the father of said

minor, on behalf of himself and the mother of said
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minor, and on behalf of and by request of the said Ed-

ward Laurent Facer.

Wherefore, your petitioner prays that a writ of ha-

beas corpus may be granted, directed to B. H. McCalla,

Commandant at Mare Island Navy Yard, and to James

E. Mahoney, Colonel United States Marine Corps, com-

manding Marine Barracks, Navj' Yard at Mare Island,

State of California, commanding them to have the body

of Edward Laurent Facer before this Honorable Court

at a time and place therein to be specified to do and re-

ceive what shall then and there be considered by youc

Honor concerning the said Edward Laurent Facer, to-

gether with the time and cause of liis detention and

said wi'it, and that the said Edward Laurent Facer may

be restored to his liberty.

EDWARD A. FACER,

Petitioner.

T. J. CROWLEY,
Attorney for Petitioner.

United States of America,

Northern District of California, f^^'s.

Ninth Judicial Circuit.

Edward A. Facer, being duly sworn, deposes and says:

That he is the petitioner in the foregoing complaint,

named; that he has read the said complaint and knows

the contents thereof, and that the same is true of his

own knowledge.

EDWARD A. FACER.
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Subscribed and sworu to before me this 3d day of

July, 1905.

[Seal] SOUTHAKD HOFFMAN,
Olerk United States Circuit C^urt, X. D. C.

[Endorsed] : Filed July 3d, 1905. Southard Hoffman,

Olerk.

In the Circuit Court of the United States, Xinth Judicial

Circuit, Norther)! District of California.

In the Matter of the Application of"

EDWARD LAURENT FACER, for I

a Writ of Habeas Corpus.

Order Granting Writ of H?beas Corpus.

Upon readin^ii and tiling the petition of Edward A.

Facer, duly signed and verified by him, whereby it ap-

pears that Edward Laurent Facer is illegally detained,

confined and restrained of his liberty by B. H. McCalla,

Commandant Mare Island Navy Yard, and by Janio!^

E. Mahoney, Colonel United States Marine Corps, com-

manding Marine Barracks, Mare Island Navy Yard,

California, at said Mare Island, in the State of Cali-

fornia, and stating wherein the alleged illegality con-

sists, from which it appears to me that a writ of habeas

corpus ought to issue.

It is ordered that a writ of habeas corpus issue out

of and under the seal of the Circuit Court of the UniteJ

States, Ninth Judicial Circuit, Northern District of Cal-

ifornia, directed to B. H. McCalla, Rear Admiral United
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States Navy, and Oommandant Mare Island Navy Yard,

and to James E. Malioney, Colonel United States Ma-

rine, commanding Marine Barracks, Mare Island

Nav3' Yard, California, commanding- them to have the

body of said Edward Laurent Facer before me in the

courtroom of said court on the 10th day of July, 1905,

at 10 o'clock A. M. of that day, to do and receive what

shall then and there be considered concerning the sail

Edward Laurent Facer, together with the time and

cause of his detention, and that they have then and

there the said writ.

WM. W. MORROW,
Judge of the United States Circuit C^urt, Ninth Judicial

Circuit, Northern District of California.

[Endorsed] : Filed July 3d, 1905. Southard Hoffman,

Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of the United States, Northern District

of California.

In the Matter of EDWARD LAURENT "^

I No. 13,T77.

FACER, on Habeas Corpus. J

Writ of Habeas Corpus.

The President of the United States of America, to B. H.

McCalla, Rear Admiral United States Navy, and

Commandant Mare Island Navy Yard, and to James

E. Mahoney, Colonel United States Marine Corps,

Commanding Marine Barracks, Mare Island Navy

Yard, California, Greeting:
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You are hereby commanded, that von have the bod.v

of Edward Laurent Facer, bv you imprisoned and de-

tained, as it is said, together with the time and cause

of such imprisonment and detention, by whatsoever-

name the said Edward Laurent Facer shall be called or

charged, before the Circuit Court of the United States,

for the Northern District of California, at the court-

room of said court, in the city and county of San Fran-

cisco, California, on the 10th day of July, 1905. at 10

o'clock in the forenoon, to do and receive what shall

then and there be considered, concerning the said Ed-

ward Laurent Facer,

And have you then and there this writ.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 3d day of July,

A. D. 1905.

[Seal] SOUTHAED HOFFMAN,
Clerk.

Marshal's Return of Service.

I hereby certify, that on the 3d day of July, 1905, I

received the writ of which the within is a copy, and thai

on the 7th day of July, 1905, at Mare Island Navy Yard,

in this District, I personally served the said writ, by

delivering to and leaving the same with Captain Di-ake,

Captain of the Yard for B. H. McCalla, Rear Admiral

United States Navy and Commandant Mare Island Navy

Yard, and upon James E. Mahoney, Colonel Unite 1

States Marine Corps, commanding ^larine Barracks,

Mare Island Navv Yard, California.
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Dated San Francisco, California, July 8th, 1905.

JOHN H. SHINE,

United States Marshal.

By Albert S. Dingley,

Deputy Marshal.

[Endorsed] : Writ of Habeas Corpus With Return of

Service. Issued July 3, 1905. Returnable July 10, 1905,

10 A. M. Filed on Return, this 8th day of July, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

aerk.

At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Monday,

the 10th day of July, in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable WILLIAM W. MORROW Circuit Judge.

In the Matter of EDWARD LAURENT
]

t:No. 13,777.

FACER, on Habeas Corpus. J

Order Postponing Hearing.

In this matter the petitioner, Edward A. Facer, with

T. J. Crowley, Esq., his attorney, being present in open

court and James E. Mahoney, Lieutenant Colonel,

United States Marine Corps one of the respondents be-

ing present in open court with Edward Laurent Facer,

in response to the writ of habeas corpus herein, and
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Robert T. Devlin, Esq., United States Attorney, appear-

ing on behalf of respondent, and said United States

Attorney, having moved the Court that the hearing of

this matter be postponed to to-morrow, and the attorney

for the petitioner consenting thereto, it is by the Court

Ordered that the hearing of this matter be and is post-

poned to 10 o'clock A. M. to-morrow; that the respond-

ents have until that time within which to make return

to the writ herein, and that said Edward Laurent Facer

remain in the custody of the respondent, James E. Ma-

honey, and be by him produced in open court at 10

o'clock A. M, to-morrow.

In Ee EDWARD LAURENT FACER,
^

Private United States Marine Corps. J

Return to Writ of Habeas Corpus.

Return of Respondent—Writ of Habeas Corpus.

To the Honorable Court:

The respondent, Lieutenant-Colonel James E. Ma-

honey, United States Marine Corps, upon wdioni has

been served a writ of habeas corpus to produce before

your Honorable Court, Edward Laurent Facer, a pri-

vate in the United States Marine Corps, respectfully

makes return, and states that he holds the said Edward

Laurent Facer by authority of the United States as an

enlisted man of the United States Marine Corps:

That the said Edward Laurent Facer was duly en-

listed as a private in the United States Marine Corps

at Chicago, Illinois, on March 18th, 1905, for the term
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of four years, lie giviug date of his birth as February

Sth, 1884, and did take oath that he was of the full age

of twenty-one.

JAMES E. MAHONEY,
Lieut.-Colonel, United States Marine Corps, Command-

ing Marine Barracks, Navy Yard, Mare Island, Cali-

fornia.

[Endorsed] : Service of copy admitted this 11th day

of July, 1905.

T. J. CROAYLEY,

Attorney for Petitioner.

Filed July 11, 1905. Southard Hoffman, Clerk. Bv

W. B. Beaizley, Deputy.

At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Tuesday,

the 11th day of July, in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable WILLIAM W. MORROW, Circuit Judge.

In the Matter of EDWARD LAURENT-^
^No. 13,777.

FACER, on Habeas Corpus. J

Order Dischrirging Detained Person and for Entry of Judg-

ment.

This matter came on regailarly this day for hearing

upon the petition for writ of habeas corpus, the writ
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of habeas corpus, and return of respondent James E.

Mahoney, thereto; the petitioner, Edward A. B'acer, be

ing present with T. J. Crowlej^, Esq., his attorney; Ed-

Av'ard Laurent Facer, the detained person, being pro-

duced in open court by James E. Mahoney, Lieutenant-

Colonel United States Marine Corps, and Robert T.

Devlin, Esq., United States Attorney, and Alfred P.

Black, Esq., Assistant United States Attorney, appear-

ing upon behalf of respondents.

Thereupon Edward A. Facer and Edwiard Laurent

Facer were sworn and testified upon behalf of peti-

tioner, and petitioner's Exhibit "A" was introduced in

evidence, and the evidence was here closed. Argument

was then made to the Court by Mr. Crowley on behalf

of the petitioner and by Mr. Devlin, on behalf of the re-

spondent, and the matter was submitted to the Court

for consideration and decision. And the same having

been fully considered and the court having delivered its

opinion orally, it is, in accordance therewith, ordered

that the said Edward Laurent Facer be, and he hereby

is, discharged from the custody whence he had been

produced, and that he be and hereby is discharged from

his enlistment in the United States Marine Corps, and

that judgment be entered herein accordingly.

And it is further ordered that a certified copy of the

judgment herein directed to be entered be furnished

the respondent Lieutenant-Colonel James E. Mahoney,

upon request.

Thereupon Mr. Devlin, in open court, upon behalf of

said respondent, gave notice of an appeal from the
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judgment herein to the United States Circuit Court of

Appeals for the Ninth Circuit, and moved the Court for

an order directing that the said Edward Laurent Facer

remain in the custody of said respondent herein pend-

ing said appeal; and on consideration thereof it is

ordered that said motion be and is granted, and the

said Edward Laurent Facer is hereby remanded to the

custody of the respondent Lieutenant-Colonel James E.

Mahoney, pending the determination of said appeal or

the further order of the United States Circuit Court of

Appeals for the Ninth Circuit, or this court herein.

In the Circuit Court of the United States for the Northern

District of Califojiiia.

In the Matter of EDWARD LAUEENT
'^No. 13,777,

FACER, on Habeas Corpus. }•

Judgment.

This matter having been regularly brought on for

hearing before the Court upon the petition and com-

plaint of Edward A. Facer for a writ of habeas corpus;

the writ of habeas corpus, and the return to said writ

made and filed, by the respondent, James E. Mahoney,

Lieutenant-Colonel United States Marine Corps, com-

manding marines at Navy Yard, Mare Island, Cali-

fornia, and testimony having been introduced upon be-

half of the petitioner, and the matter, after argument

by T. J. Ci'owley, Esq., attorney for petitioner and

Robert T. Devlin, Esq., United States Attorney, on be-
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half of respondent, having been submitted to the Court

for consideration and decision; and the same havin*^'

been fully considered:

It is by the Court now here considered and adjudged,

that Edward Laurent Facer, in whose behalf the writ of

habeas corpus herein was issued, is illegally restrained

of his liberty as alleged in the petition herein; that ho

be and he hereby is discharged from the custody from

whence he has been produced and from his enlistment

in the United States Marine Corps, and that he gj

hence without day.

Judgment entered July 11, 1905.

SOUTHARD HOFFMAN,
Clerk.

A true copy.

[Seal] Attest: SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed July 11, 1&05. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

Certificate to Judgment-roll.

I, Southard Hoffman, clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the fore-

going papers hereto annexed constitute the judgment-

roll in the therein entitled matter.
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Attest my hand and the seal of said Circuit Court thU

11th day of July, 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Judgment-roll. Filed July 11, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Honorable W. W. MORROW, Judge.

In the Matter of the Application of ^

EDWARiD LAURENT FACER, for a I No. 13,777.

Writ of Habeas Corpus. J

Transcript of Proceedings and Opinion of Court.

Tuesday, July 11, 1905.

T. J. CROWLEY, Attorney for Petitioner.

ROBERT T. DEVLIN, United States Attorney, for

the United States.

EDWARD A. FACER, a witness called on behalf of

the petitioner, sworn.

Mr. CROWLEY.—Q. Mr. Facer, your full name is

what? A. Edward A. Facer.

Q. W^here do you reside?

A. In Chicago, Illinois.
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(Testimonv of Edward A. Facer.)

Q. And for how long a time have yon lived there?

A. For twenty years.

Q. Are yon married? A. Yes, sir.

Q. The name of yonr wife is what?

A. Josephine M. Facer.

Q. Is she living? A. Yes, sir.

Q. Residing at Chicago? A. Yes, sir.

Q. Do you know Edward Laurent Facer?

A. Yes, sir.

Q. What relation is he to you? A. My sou.

Q. Where was he born?

A. At Elyria, Lorain County, Ohio,

Q. When?

A. On the 8th day of February, 1885—^Sunday morn-

ing.

Q. Did you ever give your consent to his enlistment

in the Marine Corps?

A. No, sir, I did not.

Q. Do you know whether or not his mother had

knowledge of his enlistment prior to his enlistment?

A. She did not.

Mr. DEVLIN.—That is objected to, on the ground of

it being hearsay only.

Mr. CROWLEY.—Very well. I only asked if he had

any knowledge in regard to it.

Q. Where has the boy resided ever since—^well, from

the time of his birth to the date of his enlistment?
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(Testimony of Edward A. Facer.)

A. He never was out of my house a night from the

time he was born until he enlisted.

Q. He resided with yourself and his mother from

the time he was born until he enlisted?

A. Yes, sir.

Q. I understand you to say that you had no knowl-

edge of his enlistment until after it occurred?

A. No, sir, I had not.

Q. Did you ever give your consent to it?

A. No, sir.

'Q. There never has been a guardian appointed for

this boy? A. No, sir.

Cross-examination.

31r. DEVLIN.—Q. Was the boy living at your house

when he enlisted? A. Yes, sir.

Q. Did you know he was going to enlist?

A. No, sir.

Q. You did not raise any objection to his enlisting

you did not know of it?

A. I certainly would have had I known of it.

Q. Are you making this application at your son's

request, or on your own motion?

A, It is my own motion, and his reipiest, too.

Redirect Examination.

Mr. CROWLEIY.—Q. He requests that you make

this application? A. Yes, sir.
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(Testimony of Edward Laurent Facer.)

Q. And you make it on behalf of his mother and

yourself, as well as on his behalf, do you?

A. Yes, sir. ,

;

EDWARD LAURENT FACER, called as a witness

in his own behalf, sworn.

Mr. CROWLEY.—Q. How old are you, Edward?

A. Twenty years old, sir.

Q. Where did you join the Marine Corps?

A. In Chicago, Illinois.

Q. When?

A. On the 18th day of March, 1905.

Q. How old were you then? A. Twenty years.

Q. Do you know the date of your birth?

A. Yes, sit.

Q. What was it?

A. The 8th day of February, 1885.

Q. When will you be twenty-one?

A. On the 8th day of Februar}, 1906.

A. At the time of your enlistment did you have the

consent of either your mother or father?

A. No, sir.

Q. With whom had you been living prior to enlist-

ment? A. With my father and mother.

Q. For how long a time prior to enlistment had yoa

lived with them? A. All my life.

Q. You have no guardian other than your mother

or father? A. No, sir.

\
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(Testimony of Edward Laurent Facer.)

Q. Did you have the consent of either of them to

your enlistment? A. No, sir.

Q. Did they have any knowledge of your enlistment

prior to its being done? A. No, sir.

Q. When did they first obtain a knowledge of your

having enlisted in the Marine ("orps, so far as you

know?

A. At Cheyenne, Wj^oming, when I was on the train

there.

Q. On the train going where?

A. To Mare Island.

Q. How did they get that knowledge?

A. I sent them a telegram.

Q. You sent a telegram saying you had enlisted?

A. Yes, sir.

Q. That was the first knowledge they had of it?

A. Yes, sir.

Q. Prior to your enlistment had you any business or

calling? A. Yes, sir.

Q. What were you doing?

A. I was working in the office of the Chicago, Moliue

& St. Louis Railroad Company.

Q. In what capacity?

A. Clerk in the ticket office.

Q. For how long had you been there?

A. Very nearly four years.

Q. What induced you to enlist in the Marine Corps?

Mr. DEVLIN.—That is objected to as immaterial.
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(Testimony of Ethvard Laurent Facer.)

Mr. CROWLEY.—It is immaterial. I do not care to

press it. But I thought the Court might care to know.

Q. You obtained neither the consent of father nor

mother to vour enlistment? A. No, sir.

Q. And they had no knowledge of it at the time it

"was done? A. Xo, sir.

Mr. DEVLIN.—Q. What age did you give the offi-

cers when you enlisted? A. Twenty-one, sir.

Mr. CROWLEY.—That is the case, if your Honor

please,

Mr. DEVLIN.—You admit, do you, Mr. Crowley, the

facts that Edward Laurent Facer enlisted in the United

States Marine Corps at Chicago, Illinois, on the 18th

day of March, 1905, for the term of four years, giving

at the time of enlistment the date of his birth as Feb-

ruary 8, 1884?

Mr. CROWLEY.—He testified to that, I think.

Mr. DEVLIN.—I want the record clear upon that

point. Tlie petition alleges that the petitioner is de-

tained at the Marine Barracks on Mare Island, Cali-

fornia; that said detention is illegal and in violation of

the constitution and laws of the United States for the

reason that the petitioner is a minor under the age of

twenty-one years, namely, of the age of twenty years;

that he was born on the 8th day of February, 1885; that

the ground of his detention is that he is an enlisted man

or member of the Marine Corps. The petition allege.s

that he enlisted in said Marine Corps at Chicago, lUi-
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vTestiuiouy of Edward Laurent Facer.)

nois, ou the 18th day of March, 1005, without the con-

sent of his parents, and that such enlistment was illegal

and void. I think the facts sufficiently appear in the

petition.

Mr. CROWLEY.—I did omit one thing. I desire to

call the Court's attention to the statement contained

iu the poster of the IJecruiting Office of the ^larine

Corps with regard to the ages of recruits.

Mr. DEVLIN.—I object. That is immaterial.

Mr. CROWLEY.—I should like your Honor to see it.

The COURT.—1 have seen it. I think it had better

be identified.

EDWARD LAURENT FACER, recalled.

Ml'. CROWLEY.—Q. Prior to your enlistment, did

you see this circular or poster (exhibiting poster to

witness)? A. Yes, sir.

-Q. And read it? A. Yes, sir.

Q. Where did you see it—in what city?

A. In Chicago.

Q. The place of your enlistment? A. Yes, sir.

Q. When, with reference to the time of your enlist-

ing?

A. The day before I enlisted.

Q. Where did you see it—that is, where in Chicago?

On a public building? Anywhere near the recruiting

station?
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(Testimony of Edward Laurent Facer.)

A. Yes, sir, right down stairs from it.

Q. At the foot of the stairs up which you went when

you enlisted? A. Yes, sir.

Q. Did you get this poster, or did your father get

it—do you know? Did you talie this down from its

place of posting? A. No, sir.

Q. But you are sure that you saw a poster similar

to this? A. Yes, sir,

Q. On which it was stated that men between the

ages of 21 and 35 years could join the Marine Corps?

A. Yes, sir.

Cross-examination.

Mr. DEVLIN.^—Q. You mean that 3'ou saw one like

this, but not this particular poster, do you?

A. Yes, sir; I didn't see that particular poster; I

saw a fac-simile.

Q. What you think is a facsimile?

A. Yes, sir.

EDAYAED A. FACER, recalled.

Mr. CROWLEY.—Q. Mr. Facer, did you ever see

this poster before (exhibiting poster to witness)?

A Yes, sir, that identical poster.

Q. Where? A. In the Ohicago postoffice.

Q. Whereabouts there?

A. Posted up near the general delivery.

Q. How did YOU come to obtain it?
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(Testimony of Edward A. Facer.)

A. There were two of the same kind, and I requested

the keeper who takes care of these things to let me have

it.

iQ. With reference to the enlisting station, how

near was this posted?

A. About eight or ten blocks.

Q. When did you get this poster?

A. The Tth of June.

The OOUPvT.—Q. When was the enlistment?

A. The 18th of March. Tliis i.s the same poster that

was in use there then.

Q. How do you know that?

A. I have seen them in the recruiting office.

i}. It is the same poster, 3'ou say, that has been there

for months?

A. I should say so, from what the Lieutenant told

me.

Mr. OROWLEY.—^Q. Do you recollect having seen it

prior to the day you took it down?

A. Oh, yes. It was about the 1st of June that I was

trying to get one, on account of that clause about the

ag'es.

Mr. DEVLIN.—^Q. You mean to say that you first

saw this poster on the 1st of June?

A. About that—this identical poster.

Q. You took it down sometime in the month of

June? A. On the Tth of June.

Q. But you first saw it on the 1st of June?
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(Testimony of Edward A. Facer.)

A. I think about tlie 1st of June—perliaps the 3d.

Q. And that is the first time 3'Ou saw this one?

A. The first time I ever saw this one. I know the

two clauses are exactly alike, though. I read them

particularly.

The COURT.—Q. What clause do you refer to?

A. That w^hich says no minors will be accepted, and

that which asks for men between the ages of 21 and 35

years.

Mr. OEOWLEY.—Q. The enlistment was in March,

and you obtained this the 1st of June?

A. I obtained it on the 7th of June; I saw it before

that time.

Q. Had your attention been called to these posters

prior to the enlistment? A. Not specially.

Q. You had no reason to pay attention to tliest^

posters until after your boy had enlisted. Is that so?

A. No, sir, I had no occasion to do so.

Mr. CROWLEY.—If your Honor please, we offer this

poster in evidence.

Mr. DEVLIN.—I object, on the ground tliat it is in-

competent, immaterial, and irrelevant; it is not a stat-

ute, and has no bearing on the case; it does not fix

the right of the petitioner. It appears that the peti-

tioner was over the age of IS years, a citizen of the

United States, and therefore the recruiting officers lind

the right to enlist him. It does not appear that this
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circular was seen by the petitioner, or seen by anybody,

until three months after the enlistment.

The OOURT.—The objection is overruled.

Mr. DEVLIN.—I take an exception.

(The poster was marked 'Tetitioner's Exhibit 'A.'")

Mr. DEVLIN.—^Does it appear clearly in the record

that the petitioner was enlisted as a private in the

United States Marine Corps in Chicago, Illinois, on the

18th day of March, 1905, he giving the date of his birth

as February 8, 1884, and stating that he was then of

the full age of twenty-one years, taking oath thereto,

and that the respondent holds him by virtue of such en-

listment; that he has not been discharged, and still is

held by virtue of that enlistment?

Mr. CROWLEY.—That is the case, it seems to me.

Mr. DEVLIN.—^I state our contention to be that this

young man is under the legal authority of the United

States; that under the laws of the United States a

minor of 18 years can be enlisted without the consent

of his guardian.

The COURT.—There is no question about that.

Mr. DEVLIN.—There is a decision by Judge Story

holding particularly that there is nothing in the consti-

tution opposed to the passage of laws admitting minors

to enlistment; that if the law required only adults to

be taken, we would never have any service, because men

could not learn the business after twenty-one years of

age. There is a decision in Lowell's reports, holding



24 Bowman 11. McCaJhi cmd Joincfi E. Malioney

that the common-law rule of the state where the con-

tract is made is in effect.

The COUKT. - -The point in this case is, that no call

has been made for any such person as this boy.

Mr. DEVLIN.—^With regard to that proposition, it

will not be disputed that Congress has the power to en-

list a person of the age of this bo}^?

The COURT.—Not at all. Congress has the power

to call for enlistments wiiich shall include any age.

The only question is, Has Congress exercised this

power? If not, the Marine Corps has no right to take

boys of his age.

Mr. DEVLIN.—That brings us down, I suppose, to

the effect of this circular. Leaving that out of the

question, I suppose there would be no question.

The COURT.—I think there would. I think it would

be necessary for you to show that they had called for

the enlistment of boys of his age.

Mr. DEVLIN.—Could a man over twenty-one be en-

listed without being called?

The COURT.—Oh, yes; he is his own man. There is

no one who can claim the service of a person over

twenty-one years of age.

Mr. DEVLIN.—The point I want to argue, is this:

That tlie Revised Statutes of the United States pre-

scribe the qualifications for enlistment, and make no

difference between a man of 18 and 30 years of age. In
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other words, the position which your Honor takes

is that a iiiaii of 21 years can enlist without any call?

The OOUKT.—There is a call, a standing call for en-

listment of persons over 21 years of age, but not for

persons under that age.

;Mr. DEVLIN.—Tliat is the proposition. Our conten-

tion is that a boy over 18 has enlisted under that stand-

ing call.

The COUET.—The trouble is in this case that the

Government has, under its call, excluded those under

21 years of age.

Mr. DEVLIN.—Not by any call. This poster is

simply an advertisement.

The COURT.—It is an act of a department author-

ized to call for enlistments.

Mr. DEVLIN.—I do not so understand it.

The COURT.—The Court will take judicial notice of

that fact.

Mr. DEVLIN.—Suppose that to be true. The Re-

vised Statutes authorize the Navy to receive recruits

over 18 years of age. There is a standing call for re-

cruits. When a man offers himself who has the quali-

fications prescribed by the Revised Statutes, and is en-

listed, the Government-s officers have exercised their

privilege and option of taking him as a recruit. The

only question is then, Is he disqualified by the statutes

of the United States from being accepted? The only

question of law to consider is, Have the officers the
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right to hold him, under the Revised Statutes? If they

set up a. rule iu the Department, or any regulation,

the moment they see fit to abrogate it, they can do so.

It is just like a rule of court, which can be abrogated

or changed at any time by the court, if the interest of

litigants nmy require it. Suppose we assume that this

poster contains a regiilarly promulgated rule of the

Department, and that they can abrogate it. The ques-

tion is that this boy, being in the service of the United

States, and the United States desiring to hold him, is

that law of such a character that he has a right to be

discharged?

I would like to read your Honor a decision upon this

point, the case of Thomas vs. Winn, 58 C. C. A. 614, 122

Federal, 395, decided in 1903. The sections of the Ke-

vised Statutes which I will read for the purpose of

illustrating the language of the Court, are 1418, 1419,

and 1420. (Counsel reads.) The Court says that the

first two sections were found in the Act of March 2,

1887, and that the last had its expressed origin in the

Act of March 3, 1865, nothing having theretofore ap-

peared in the laws of the United States expressly pro-

hibiting the enlistment of minors under the minimum

age expressed in the two preceding sections.

This was a case where the lower court gTanted a writ

of habeas corpus. The Government took an appeal to

the Court of Appeals. The decision in that court is the

latest on the subject, and our contention in accord with

that case is this: that there is no constitutional ob-

jection to taking a boy at any age for enlistment,
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and that Congress has fixed the age of 18 3'ears for en-

listment of a boy in the United States Navy. A boy of

that age is as free to contract as of the age of 25 years.

We might fix the age of 18 or 25 or any age in this

state as the age of majority, but the age of 18 years is

an arbitTary one fixed by CongTess, and Congress has

the power to fix any age it desires. Then the only ques-

tion is, What age has Congress fixed? This is a mat-

ter of law, a matter of arbitrary action. The latest

construction of the action of Congress is, that under

11 years no boy shall be taken; that between 14 and IS

he may be taken, with the consent of parents or

guardian; and that of the age of 18 and upward he

may be taken without such consent. Under this con-

struction, the petitioner in this case being at least 20

years of age when he enlisted, is now in the service of

the United States Government. He has taken his oath

to remain in such service for four years, and must do

so, if your Honor follows this decision of the Court of

Appeals, as I think you will, which settles this partic

ular proposition. While the decisions have been some-

what conflicting, still in this case all the statutes are

reviewed, and the lav,' plainly stated. (Counsel reads

from decision in Thomas vs. Winn, supra.) It is a sim-

ilar case to the one at bar. If your Honor follows it,

the petition should be denied.

Mr. CrvOWLEY.—If your Honor please, this same

proposition was presented before the District Court

here, Judge De Haven presiding, very recently, I think

at the close of last year. The whole proposition was
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elaborately discussed at that time, and Judge De Ha-

Yen discharged the lad.

Mr. DEVLIN.—What was the age of that lad? I

think he was under the age of 18 years, and that is m

different proposition, altogether.

Mr. CKOWLEY.—If your Honor desires to have any

authorities on the proposition, I will ask your Honor

to grant time, until to-morrow, say, in which to present

them.

The COURT.—I do not think it is necessary. I am

familiar with this controversy, and the cases where it

has been under consideration.

The Revised Statutes provide for enlistment in the

Navy, in sections found in the chapter relating to the

Navy, as follows:

"Sec. 1418. Boys between the ages of sixteen and

eighteen years may be enlisted to serve in the Navy

until they shall arrive at the age of twenty-one years;

other persons may be enlisted to serve for a period not

to exceed five 3'ears, unless sooner discharged by direc-

tion of the President.

"Sec. 1419. Minors between the age of sixteen and

eighteen years shall not be enlisted for the naval ser-

vice without the consent of their parents or guardians.

"Sec. 1420. No minor under the age of sixteen years^

no insane or intoxicated person, and no deserter from

the naval or military service of the United States shall

be enlisted in the naval service."
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Section 1418 was modified bv section 16 of the act of

March 3, 1899 (30 Stats. 1008), as follows: "That here

after the term of enlistment of all enlisted men of th^

Xavv shall be four Years."

The provision of the Revised Statutes relating to en-

listment in the Marine Corps was in section 1608. in

the chapter relating to the Marine Corps. That section

provided as follows: ''Enlistments in the Marine Corps

shall be for a period of not less than five years." This

section was modified by the act of March 3, 1901 ( 31

Stats. 1132), as follows: "That hereafter enlistments

into the Marine Corps shall be for a period of not less

than four years,"

In view of this separate legislation by Congress with

respect to enlistments in the Xavy and Marine Corps,

it appears to be doubtful whether sections 1418, 1419

and 1420 of the Revised Statutes apply to enlistments

in the Marine Corps.

In ex parte Brown, 5 Cranch C. C. 554, Fed. Cas., Vol.

4, Case No. 1972, the Circuit Court for the District of

Columbia reached the conclusion that there was no spe-

cial provision for the enlistment of marines, and that

it seemed to have been taken for granted that they

Would be enlisted as recruits for the Army are enlisted.

Section 1117 of the Revised Statutes provides that no

person under the age of twenty-one years shall be en-

listed or mustered into the military service of the

United States without the written consent of his par-

ents or guardians. But section 1621 of the Revised

Statutes provides that the "Marine Corps shall at all
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times be subject to the laws and regulations estab-

lished for the Government of the Navy, except when

detailed for service with the Army by order of the Pres-

ident." Under this section Judge Brown, in the Dis-

trict Court for the District of New York, held that the

regulations concerning enlistments in the Army undei'

section 1117 did not apply to enlistments in the Marine

Corps. But, notwithstanding the recognized ability of

Judge Brown and the respect I entertain for his opin-

ions, I am inclined to think that sections 1418 and 1419

of the Revised Statutes do not apply to enlistments

in the Marine Corps. And if it were necessary to de-

termine the question in this case, I would be disposed

to follow the Supreme Court of the District of Colum-

bia, in the case of In re Shugme, 3 Mackey, 324. But

in the view I take of this case, it will not be necessary

to determine that question. I think the enlistment in

this case must be declared void upon the petition of

the parents under either construction of the statutes.

The enlistment was in Chicago, Illinois. The boy was

not 21 years of age. The law of Illinois fixes the age

of majority at 21 years, and until the minor reaches

that age, the parents are entitled to his services and

may control his employment. Now, the only authority

that can intervene to take the minor away from the

parents and deprive them of his services, outside of the

criminal law, would be the intervention of the United

States, calling for his services. Tlie United States has

provided that between the ages of 14 and 18 years

minors shall not be enlisted without the consent of
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their parents; that between the ages of 18 and 21 years

thev may be enlisted, if the proper authority calls for

the services of persons between those ages. There is

no qnestiou but that CongTess has the authority to re-

quire such service. The theory of the authority of the

state is that the service of the child belongs primarily

to the state, and secondarily to its parents. But in

practice the child is left with the parents during mi-

nority, and is only taken away by express law, either

for the good of the child, or for the service of the state.

Has the United States called for the services of this

young man? Has the Government made a call for th-j

services of persons under 21 years of age? Manifestly

not. The poster introduced in evidence expressly de-

clares that enlistments are called for of persons "be-

tween the ages of 21 and 35 years,'' and that '"no luiuors

or married men will be accepted." The enlistment of

the minor was not called for. On the contrary, it was

expressly declared that he would not be accepted. The

authority of the Government calling for recruits de-

clared that it would not deprive parents of the services

of the minor, or the control of his employment. Unless

the United States can show that it has called for the

services of this minor, the parents are still entitled to

his services and the disposition of his employment.

Had he told the eniistiug otiicer that he was not yet

21 years of age, he would not have been admitted to

the service. Having told the recruiting officer an un-

truth and deprived his parents of his services, this

Court is of tlie opinion that he is not lawfully enlisted,
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and that his parents are entitled to his services. This

view of the law is in accord with the case of in re Mc-

Nulty, 2 Lowell, 270, 16 Fed. Oas. No. 8917.

For these reasons the petition will be granted.

Mr. DEVLIN.—In order to have the matter finally

decided, I will ask your Honor to allow an appeal.

The COURT.—Very well.

Mr, DEVLIN.—I do not think a bond is required.

The COURT.—I think not. The Court, under the

rules, will have to provide for the custody of the young-

man pending the disposition of the appeal. Colonel

Mahoney, can this young man be provided for at Mare

Island pending the disposition of the matter on appeal?

Col, MAHONEY.—Yes, sir.

The COURT.—He will not be sent away anywhere?

Col. MAHONEY.—No, sir.

The COURT.—Could he be returned to Chicago to the

jurisdiction of the persons in your department there?

Col, MAHONEY.—We have no one in Chicago but

the recruiting officer.

The COURT.—You have no Marine Corps there?

Col. MAHONEY.—Nobody thei'e to take custody, no

su*.

The COURT.—Or in that vicinity?

Col. MAHONEY.—No, sir.
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The COURT.—The order for the present will be that

the young- man be returned to the custody of the com-

manding officer, pending the appeal.

[Endorsed] : Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the I'uited Statvx. Xiuth Circuit,

'Northern District of Califor)tia.

In the Matter of EDWARD LAURENT -]

}- No. 13,777.

FACER, on Habeas Corpus. J

Petition for Order Allowing Appoak

The respondents, B. H. McCalla and James E. Ma-

honey, by Robert T. Devlin, their attorney, on behalf

of the United States, feeling themselves aggrieved by

the order and judgment entered on the 11th day of July,

1005, in the above-entitled proceeding, wherein and

whereby the above-named petitioner, Edward Laurent

Facer, was discharged from custody,

Do hereby appeal from the said order to the United

States Circuit Court of Appeals for the Ninth Judi-

cial Circuit, and pray that their appeal may be al-

lowed, and that a transcript of the record of proceed-

ings and papers upon which said order and judgment

were made, duly authenticated, may be sent to the
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United States Circuit Court of Appeals for the Ninth

Judicial Circuit.

ROBT. T. DEVLIN,
United States Attorney for the Northern District of

California, Attorney for Respondents.

[Endorsed]
: Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circmt Court of the United States, Ninth Circuit,

Noiihvrn District of California.

In the Matter of EDWARD LAURENT ^
'LNo. 13,777.

FACER, on Habeas Coit3us. J

Assignment of Errors.

Now come the respondents in the above-entitled mat-

ter, B. II. McCalla and James E. Mahoney, through

Robert T. Devlin, United States Attorney for the North-

ern District of California, and specify the following as

the errors upon which they will rely and will urge upon

this appeal:

First.—The Court erred in admitting in evidence,

over the objections and exceptions of the respondents,

the poster or advertisement issued by the United States

authorities calling for recruits in the United States

Marine Corps.

Second.—The Court erred in giving its judgment that

as matter of law the call for recruits between the ages

of twenty-one and thirty-five years, mentioned in said
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poster or advertisement, excluded the enlistment of

boys between the ages of eighteen and twenty-one

years.

Third.—The Court erred in giving its judgment dis-

charging said Edward Laurent Facer, the detained per-

son here, from custody.

ROBT. T. DEVLIN,

United States Attorney for the Northern District of

California.

[Endorsed] : Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In flic Circuit Court of the United ^States, Ninth Circuit,

'Northern District of California.

In the Matter of EDWAED LAURENT
.

No. 13,777.
}FACER, on Habeas Corpus. J

Order Allowing Appeal.

In the above-entitled matter the respondents, through

their attorney, Robert T. Devlin, United States Attor-

ney for the Northern District of California, having this

day presented a petition praying that an appeal may

be allowed from the order of this Court this day made

in the above-entitled matter:

It is now ordered on this 11th day of July, 1905, that

the appeal be allowed as prayed for.

And it is further ordered that the said petitioner,

Edward Laurent Facer, pending the appeal herein and
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until the further order of the Court, be remanded to

the custody of the said James E. Mahoney, Colonel

United States Marine Corps, commanding Marine Bar-

racks at Mare Island Navy Yai'd, California.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to wit, the Jul}' term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Thursday,

tW ISfh tlay of July, in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable WILLIAM W. MORROW, Circuit

Judge. i

In the Matter of EDWARD LAURENT y
I No. 13,777.

FACER, upon Habeas Corpus. J

Order Allowing Enlargement upon Recognizince.

Good cause appearing therefore, it is by the Court

now ordered, that the above-named Edward Laurent

Facer, in whose behalf the writ of habeas corpus was

issued herein, may be enlarged upon his executing and
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filing a recognizance, with suretr, in tlie sum of five

hundred dollars, conditioned for his appearance to an-

swer the judgment of the United States CMrcuit Court

of Appeals for the Xinth Circuit upon the appeal herein.

At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Monday,

the 17th day of July, in the year of our Lord one

thousand nine hundred and flye. Present: The

Honorable WILLIAM W. MQRROW, Circuit

Judge.

In the Matter of EDWARD LAURENT
^
^No. 13,777.

FACER, upon Habeas Corpus.
J

Order of Court Allowing Edward L Facer to be Released

on Cash Bail.

Good cause appearing therefor, it is by the Court

ordered that the above-named Edward Laurent Facer,

in whose behalf the writ of habeas corpus was issued

herein, may be released from the custody of the re-

spondents upon his depositing the sum of two hundred

and fifty dollars, with the clerk of this court, in lieu of

a r( cognizance, for his appearance to answer the judg-

ment of the United States Circuit Court of Appeals for

the Ninth Ci'rcuit upon the appeal herein.
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In the Cireiiit Couri of the United States, X'tnlh Judicial

Circuit, Northern District of Califoniia.

lu the Matter of EDWARD LAURENT ^

Lxo. 13,777.

FACER, on Habeas Corpus.
J

Clerk's Certificate to Transcript.

I, Southard Hoffman, clerk of the Circuit Court of

the United States of America, of the Ninth Judicial

Circuit, in and for the Northern District of California,

do hereby certify the foregoing pages, numbered from

1 to 34, inclusive, to be a full, true and correct copy of

the record and proceedings in the above-entitled mat-

ter, and that the same constitute the transcript of the

record herein, upon appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

I further certify that the cost of preparing and certi-

fying the transcript of record on appeal in this matter

amounts to the sum of $16.20; that said sum will

be charged by me in my quarterly account against the

United States, for the quarter ending September 30,

1905; and that the original citation issued herein is

hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 9th day

of August, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk of United States Circuit Court, Ninth Judicial

Circuit, Northetrn District of California.
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Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Edward Laurent

Facer, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, upon the 10th day of

August, 1905, being within thirty days from the date

hereof, pursuant to an order allowing appeal filed in

the clerk's office of the Circuit Court of the United

States, for the Northern District of California, wherein

Bowman H. McCalla, Rear Admiral United States Navy

and Commandant at Mare Island Navy Yard, and

James E. Mahouey, Lieutenant-Colonel United States

Marine Corps, commanding Marine Barracks, Mare

Island Navy Yard, California, are appellants and you

are appellee, to show cause, if any there be, why tlr^

order and judgment rendered against the said appel-

lants, as in the said order allowing appeal mentioned,

should not be corrected, and why speedy justice should

not be done to the parties in that behalf.

Witness, the Honorable WILLIAM W. MORROW,

United States Circuit Judge for the Ninth Judicial Cir-

cuit, this 12th day of July, A. D. 1905.

WM. W. MORROW,

United States Circuit Judge, Ninth Judicial Circuit.
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Service of within citation, by copy, admitted tliis 12th

day of July, A. D. 1905.

T. J. CROWLEY,

Attorney for Appellee.

[Endorsed] : No. 13,777. In the Circuit Court of the

United States, for the Ninth Circuit, Northern District

of California. Bowman H. McCalla et al., Appellants,

Ts. Edward Laurent Facer, Appellee. Citation. Filed

July 15th, 1905. Southard Hoffman, Clerk. By J. A.

Schaertzer, Deputy Clerk.

[Endorsed]: No. 1230. United States Circuit Court

of Appeals for the Ninth Circuit. Bowman H. Mc-

Calla, Rear Admiral United States Navy Yard and

Commandant at Mare Island Navy Yard, and James

E. Mahoney, Lieutenant-Colonel United States Mai'ine

Corps, Commanding Marine Barracks, Mare Island

Navy Yard, California, Appellants, vs. Edward Laurent

Facer, Appellee. Transcript of Record. Upon Appeal

from the United States Circuit Court for the Northern

District of California.

Filed August 9, 1905.

F. D. MONCKTON,

aerk.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

BOWMAN H. McCALLA, Rear Ad-

miral, United States Navy and Com-

mandant at Mare Island Navy Yard,

and JAMES E. MAHONEY, Lieuten-

ant-Colonel United States Marine

Corps, Commanding Marine Barracks,

Mare Island Navy Yard, California,

AppeUantSji

vs.

EDWARD LAURENT FACER,
Appellee, i

Brief of Appellee.

Counsel for appellants in their brief say: "We contend

that the qualifications for enlistment in the United States

Marine Corps are fixed by the statutes of the United

States; that any person may be legally enlisted who pos-

sesses these qualifications," no reference being made to

the sections of the statutes upon which the contention is

based. Instead, however, we are told that "this point

has been squarely decided in the case of Thomas vs.

Winne."



Briefly stated, the decision in that case is substantially

found in the following excerpt from the opinion:

"We find the will of the legislature as expressed in the

three sections of the Revised Statutes and the Act of

March 3, 1899, to be that no minor under the age of 14

years shall be enlisted in the naval service; that boys

between the ages of 14 and 18 years may, with the con-

sent of their parents or guardians, be enlisted, and with-

out such consent may not be enlisted; that other persons

may be enlisted to serve in the Navy, and that all enlist-

ments shall be for a period of four years."

The three sections alluded to (1418, 1419, 1420) have,

reference solely to enli,teting jn the Nary, the section

(1418) reading: "Boys between the ages of fourteen and

eighteen years may be enlisted to serve in the Navy,"

etc., not in the Marine Corps.

Enlistment in the Navy is not the same as enlistment

in the Marine Corps, and the legislation affecting it is

as separate and distinct as that pertaining to the Army

and Navy. Many of the provisions relating to the Army

are made applicable to the Marine Corps; as article 78

of section 1342: "Officers of the Marine Corps detached

for service with the Army by order of the President may

be associated with officers of the Regular Army on courts-

martial for the trial of offenders belonging to the Regu-

lar Army or to forces of the Marine Corps," etc.

"Sec. 1603. The officers of the Marine Corps shall be

in relations to rank on the same footing as officers of

similar grades in the Army."



"Sec, 1604. Commissions by brevet may be conferred

upon commissioned oflQcers of the Marine Corps in the

same cases, upon the same conditions and in the same

manner as are or may be provided by law for officers of

the Army."

"See. 1609. The officers and enlisted men of the Ma-

rine Corps shall take the same oaths respectively which

are provided by law for the officers and enlisted men of

the Army."

Sec. 1612 provides for pay of officers and men uxK)n

re-enlisting; "as are or may be provided by or in pursu-

ance of law for the officers and enlisted men of like grades

in the infantry of the Army."

There is nothing in the chapter (nine) of the Revised

Statutes relating to the Marine Corps that says a minor

can be enlisted without the consent of parent or guardian,

and there is nothing in that chapter that makes sections

1418, 1419, and 1420 applicable to the Marine Corps.

As is said in Ex parte Brown, 4 Fed. Cases, 1972:

"Upon a review of all the acts of Congress respecting

the enlistment of recruits, there seems to have been no

special provision for the enlistment of marines. It seems

to have been taken for granted that they would be en-

listed in the same manner as recruits for the Army are

enlisted; and by the Act of March 3, 1815 (3 Stats. 224),

which is the last upon the subject, they are to be enlisted

in the manner and under the limitations contained in

the act of March 16, 1802 (2 Stats. 132), which by impli-

cation seems to admit that minors may be enlisted with

the consent of their parents, guardians or masters."
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In re Shugrue, 3 Mackey Reps. 324, decides that "sec-

tions 1418 and 1419 of the Revised Statutes of the United

States do not apply to enlistments in the Marine Corps.

A person under 21 years of age cannot be enlisted in the

Marine Corps without the consent of his parent or guar-

dian, where such parent retains his right to control."

"By the common law of Massachusetts a minor has not

the legal capacity to make a contract of enlistment in the

Marine Corps. A minor over 18 and under 21 years of

age cannot be lawfully enlisted in the Marine Corps with-

out the consent of his parents. Such a contract may be

avoided by the minor himself as well as by the parent, or

the United States."

In re McNulty, (2 Lowell, 170) 10 Fed. Cases, 8917.

It nmy be urged that section 1621, Revised Statutes,

providing that "the Marine Corps shall at all times be

subject to the laws and regulations established for the

government of the Navy," applies to the matter of enlist-

ment, but the opinion in the Shugrue case above cited

fully answers that contention, wherein among other

things it is said: "As a matter of construction the latter

section was not intended to bear at all upon the subject

of voluntary enlistments."

But conceding for the time being that sections 1418,

1490, and 1420 govern the question of enlistment in the

Marine Corps, they have no application to the facts of

the present case.



There was no attempt or desire in this instance to en-

list boys; on the contrary, the United States said, "Wo

don't want boys; we want men."

The ofl'er or call, under Avhich appellee enlisted, con-

tains amonii' other lan^nao'e the following':

"UNITED kSTATES MARINE CORPS.

RECRUITING SERVICE.

Wanted.

For the United States Marine Corps able-bodied men of

good character.

Between the ages of 21 and 35 years.

Must be citizens of the United States, or persons who

have legally declared their intention to become citizens.

No minors or married men will be accepted."

As was said in the McLave Case (16 Fed. Cases, 8876,

page 237)

:

"In the present case the person enlisted was not en-

listed on the idea entertained by the officers enlisting

him that he was a minor, but on the understanding that

he was an adult. * * * His enlistment having been

unlawful, it was unlawful not only as against himself

but as against the rights of his father as his natural

guardian, and his father by virtue of such rights is au-

thorized to prosecute the writ for his discharge."
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The judgment and order of the United States Circuit

Court for the Ninth Circuit, Northern District of Cali-

fornia, should be affirmed.

Respectful 13^ Submitted,

T. J. CROWLEY,

Attorney for Appellee.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

BOWMAN H. McCALLA, Rear Admiral
United States Navy Yard and Command-
ant at Mare Island Na^'y Yard, and
JAMES E. MAHONEY, Lieutenant-

Colonel United States Marine Corps,

Commanding Marine Barracks, Mare \ -^q^ 1230.
Island Navy Yard, California,

,

Appellants^

vs.

EDAVARD LAURENT FACER,
Appellee.

BRIEF OF APPELLANTS.

STATEMENT OF CASE.

Edward Laurent Facer, appellee herein, twenty years,

one month and ten days old, enlisted in the Marine Corps

of the United States, at Chicago, Illinois, on the 18th day

of March, 1905. He so enlisted without the consent of his

parents, both of whom are alive, and he has no guardian

appointed over him. When he so enlisted he represented

himself to be over twenty-one years of age.

The appellee was brought to Mare Island and on the 3d

day of July, 1905, his father, Edward R. Facer, sued out

a writ of habeas corpus, which was regularly heard by Hon.

Wm. W. Morrow, U. S. Circuit Judge of the Ninth Circuit,

on July 11th, 1905, and the appellee was by the judgment



and order of said Circuit Judge discharged from the cus-

tody from whence he was produced, and from his enlist-

ment in said United States Marine Corps.

It was claimed that an advertisement or notice had been

posted in the city in which Facer enlisted. This notice

stated that the United States desired to enlist men for the

Marine Corps between 21 and 35 years of age. There was

no proof, however, of any kind, that the Government de-

sired to confine the enlistment of men to those ages, but the

view taken by the Judge below was that this notice or ad-

vertisement had the effect of preventing the Government

from accepting men under 21 years of age. Our contention

is that under the statute of the United States, a minor be-

tween the ages of 18 and 21 years may be enlisted without

the consent of parents or guardian ; that he is included in

the term " other persons " in Section 1118, Revised Stat-

utes of the United States. We contend that the qualifications

for enlistment in the United States Marine Corps are fixed

by the Statutes of the United States ; that any person may

be legally enlisted who possesses these qualifications. This

point has been squarely decided in the case of Thojiia^ vs.

Winne, 122 Fed. Rep., pp. 395-400-1 , decided in 1903. In

that case it was held that a minor between the ages of 18

and 21 years may be enlisted without the consent of parents

or guardian ; that he is included in the term "other persons"

in Section 1418, Revised Statutes of the United States. In

the course of its opinion, the Court stated, at pages 400 and

401:

" We find the will of the legislature, as expressed in the
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" three sections of the Revised Statutes and the Act of

" March 3, 1899, to be that no minor under the age of 14

" years shall be enlisted in the naval service; that boys be-

" tween the ages of 14 years and 18 years may, with the

" consent of their parents or guardians, be enlisted, and,

" without such consent, may not be enlisted ; that other per-

" sons may be enlisted to serve in the navy; and that all en-

" listments shall be for a period of four years. We think

" that the maxim, ' Expressio unms exclusio alteriiis ' dis-

" tinctly applies in this case, and that, when the Congress

" enacted that ' no minor under the age of 14 years shall be

" ' enlisted in the naval service,' that ' minors between the

" ' ages of 14 and 18 years of age shall not be enlisted for

" * the naval service without the consent of their parents or

" ' guardians,' and that ' other persons may be enlisted,'

" they affirmatively authorized the enlistment of male min-

" ors over the age of 18 years without the consent of parent

'' or guardian. In section 1420 the expression of the legis-

" lative intent to the effect that minors under the age of 14

" years shall not be enlisted excludes the idea that male

" persons over that age are under a like prohibition. In

" section 1419 the expression of the legislative intent that

" minors between the ages cf 14 and 18 years shall have the

" consent of parents or guardians as a condition precedent

" to valid enlistment, excludes the idea that other persons

" competent to enlist shall be required to conform to that

" condition precedent ; and, reading all the statutes to-

" o-ether, we think the conclusion is apparent that the Con-

" gress intended to leave male minors over the age of 18



" years free to enlist in the naval service, without condition

" as to parental or guardianship consent. In Com. vs.

'' Gamble, 11 Serg. and R. 93, decided by the Supreme

" Court of Pennsylvania in 1824, where the enlistment of a

" minor in the Marine Corps was held to be valid, Gibson,

" C. J., rested the decision upon the ground of

"public policy, which requires that a minor be at liberty to

" enter into a contract to serve the State whenever such

" contract is not forbidden by the State itself. This, he

" says, is the common law of England, While we believe

" this to be broad and tenable ground upon which to rest a

" decision upholding the validity of such an enlistment, we

" are not forced to base our decision upon such ground, as

" we hold that the Congress has expressed the intention to

" permit unconditionally the enlistment of male minors

" over the age of 18 years. As sustaining this view, under

" the present law, we cite/w re. Doyle (D. C, 18 Fed., 369) ;

" In re. Nm'ton (D. C, 98 Fed., 606)."

One of the cases cited above. In re. Norton, 98 Fed., 606,

was decided by Judge De Haven of this District, wherein

he held that, under Rev. St., Sees. 1418, 1419, 1624, relating

to enlistments in the navy, which prohibit the enlistment

of boys under the age of 16, but permit the enlistment of

boys between the ages of 16 and 18, until they shall arrive

at the age of 21, with the consent of their parents or guard-

ian, and provide for the enlistment of " other persons " for

terms not exceeding five years, the consent of the parents

or guardian of a minor over the age of 18 is not essential to

his valid enlistment, and he cannot be discharged from such



enlistment by a court on a writ of habeas corpus, at suit of

his parents or guardian.

In the course of his opinion, Judge De Haven stated

:

" Congress is given power, by Section 8 of Article I of the

" Constitution, ' to provide and maintain a navy.' Under

" this grant of power, that body has the right to declare

" what class of persons shall be permitted to enlist in the

" navy, and may provide by law for the enlistment of min-

" ors therein, without the consent of parents or guardian.

" U. aS'. vs. Bambridge, 1 Mason, 71, Fed. Cas. No. 14,497

;

" U. 8. vs. mewart, Crabbe, 265, Fed. Cas. No. 16,400 ; Com.

'' vs. Doicnes, 24 Pick., 227. The present inquiry must

" therefore be confined to a consideration of the question

" v/hether the enlistment in the navy of a minor of the age

" of 19 years, without the consent of his parents or guard-

" ian, is a valid enlistment, under the laws of the United

" States. If the enlistment of a minor of that age is not in

" violation of some law of the United States, it is clear the

" Court cannot declare that compulsory service in the navy

" in pursuance thereof is an unlawful restraint of the lib-

" erty of such minor."

After quoting the particular sections of the Revised Stat-

utes of the United States applicable to the case. Judge De

Haven goes on to say

:

" The obvious construction of these sections is that min-

" ors over the age of 18 years may lawfully enlist in the

" United States navy without the consent of their parents

" or guardians. The express provisions that minors be-

" tween the ages of 16 and 18 years shall not be enlisted in



" the naval service without the consent of their parents or

" guardians, and that ' other persons ' may be enlisted, and

" the further provision making it an offense in any officer

" of the navy to knowingly enlist a minor between the ages

" of 16 and 18 years without such consent, is sufficient to

" show that the consent of his parent or guardian is not

" essential to the valid enlistment of a minor over the age of

" 18 years. This conclusion is in accordance with the

" maxim of interpretation that, when a statute expressly

" provides a rule for one particular class of persons or

" cases, the rule is not to be applied to any other class of

" persons or things which might have been, but were not,

" expressly included therein."

The United States, in its capacity as sovereign, has the

right to demand the services when at war of all its citizens,

and it has the undoubted right to fix the age at which it

may require the services of its citizens, or speaking broadly,

its subjects. There is no magic in the word twenty-one.

That age, it is true, was fixed at common law, and is now

fixed generally by statute, as being the age of majority for

males, but still the law-making power of the United States

has power to authorize the enlistment of persons at any

age. We think it will be conceded that Congress has the

power to receive as soldiers or members of the Marine

Corps persons under the age of 21 years, if it so desires, and

by the laws of the United States there is a standing call for

all persons who are qualified under the United States Stat-

utes to serve. The fact that the advertisement issued by the

recruiting officers stated that it desired to have men be-



tween the ages of 21 and 35 cannot affect the question of

the enlistment of a man who had the qualifications required

under the Statutes of the United States. They might have

called for men seven feet high, or weighing 200 pounds, or

having blue eyes, or have made any other qualification that

seemed to them advisable, for that was only for their con-

venience and they might waive it at any time they saw fit.

We submit that a person over the age of 18 years, possess-

ing the qualifications required by the laws of the United

States, presenting himself to the proper officer for enlist-

ment, has the right to enlist, and if he is received by the

United States and sworn in, he cannot be discharged on the

ground that he is under the age of 21 years. This should

be particularly so when the person represents himself as be-

ing of the age df 21 years.

It is therefore respectfully submitted that the judgment

and order of the United States Circuit Court for the Ninth

Circuit, Northern District of California, should be re-

versed.

ROBERT T. DEVLIN,

United States Attorney.

ALFRED P. BLACK,

Assistant U. S. Attorney,

Attorneys for Appellants.















r^'t^iUHMBIIilHIfUW
j MmBn^
ii^l

1

»IKH

4c5C3i;;c;c:£3c>*

1
: : : :-|!^1mnq

i -1

UjIIMMMMMMB
gUyjH^^IHBHHi

;:;:c:i:i:5

£5-

c


